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· General

· The Goals of Civil Procedure:

· Minimize Costs

· Limit parties to relevant presentation

· Terminate controversies

· Eliminate some unfair advantages one party may have over the other

· Federal Rules of Civil Procedure, Rule 1:  

· “[These rules] shall be construed and administered to secure the just, speedy, and inexpensive determinations of every case” – there is an inherent conflict between “just” and “speedy and inexpensive” 
· Characteristics of Modern Procedure:
· System is built on several sources: constitution, statutes and common law
· Procedure is the field for lawyer’s strategy
· Divided judicial power (between courts and between judge and jury)
· Ethical obligations and constraints
· System of pleadings
· Broad, but not unlimited, joinder of parties
· Broad discovery process
· Full trial/truncated procedure struggle 
· Limited appellate review
· Adversary System places the responsibilities on the parties for bringing the suit, defining the issues and deciding on what evidence to use
· Disputes may be resolved by
· Self-help
· Negotiations
· Alternative Dispute Resolution – arbitration or mediation
· Administrative Agencies proceedings (subject to court review)
· Litigation (courts)
· 1.  Personal Jurisdiction
· For the decision to be enforceable the court must have “personal jurisdiction” or “jurisdiction over parties”
· D must have minimum contacts with the forum state (federal or state court) 

 – and – 

· D received notice and opportunity to be heard to satisfy the constitutional due process requirement

· Analytic scheme 

· In order to exercise the jurisdiction over a defendant a forum state must have either

· Power – flowing from the kind of relationships between the defendant and the forum state (minimum contacts analysis)

– or – 

· Defendant’s consent (prelitigation agreement or by waiver)

– and – 

· D must receive some form of notice
· Pennoyer v. Neff, (1877)

· Established the principle that plaintiffs may not simply bring the suit wherever they choose (well, they can, but the judgment will be unenforceable)

· Constitutional requirement – judgment without jurisdiction will violate 14th Amendment due process: fair procedure includes limits on the place of the suit

· Pennoyer approach is rather formal and simple – “must be there”
· In Personam – jurisdiction over persons
· One must personally serve D with process within the borders of the forum state
· In personam jurisdiction is applicable to all D’s assets – suit on the judgment can be brought in other state
· In Rem – jurisdiction over property
· In rem jurisdiction gives the court power to a claim made about a piece of property
· Quasi in rem jurisdiction – the attachment of the property (the seizure before the suit of the property owned by D’s within the state) is used as pretext to the court power to adjudicate the claim without having jurisdiction over the D’s person
· The judgment of the court is limited to the value of attached property – suit on the judgment cannot be brought in other state
· Harris v. Balk – in rem jurisdiction may be obtained by attaching the intangible property (debt)
· Long-Arm Statutes – most states have a statute that permits the court to obtain jurisdiction over persons not physically present within the state at the time of service

· There are different criteria for establishing the personal jurisdiction:
Individual Defendant
· Presence within the forum state – if the service was personally made within the state, jurisdiction is established – no matter how brief was the visit to the forum state and if there are no other contacts with the state, Burnham v. Superior Court
· Domicile – at the time the action commenced D has current dwelling place within the jurisdiction and has the intention to remain in that place for indefinite period, Gordon v. Steel 
· Residence – in some states mere maintaining the place of residence within the state (even if it not the place of D’s domicile) is enough to obtain jurisdiction
· Consent – even if D has no contacts with the forum state he may consent to the jurisdiction (e.g. P brings the suit in the state he has no contacts with, P will be deemed to consent to that state court jurisdiction over the counterclaims, even if the original P’s suit is dismissed)
· Tortuous act – D’s tortuous act within the forum state is sufficient basis for personal jurisdiction;  some long statutes also include the acts done outside the state which produce tortuous consequence within the state
· Ownership of property – many states exercise jurisdiction over the owner of the property if the case arises from that property
· Conducting business – state may obtain the personal jurisdiction over the non-resident who conducts business within the state in cases relating to that doing of business
· Driving a car – jurisdiction may be obtained over non-state motorists who have been involved in accidents in the state
Corporate Defendant
· Incorporation in forum state

· Consent

· Appointment of agent

· Doing business

· Ownership of property

Note: Regardless of the criteria used by the state or its long-arm statute for establishing the jurisdiction over the defendant, the constitutional due process requires that the defendant had minimum contacts with the forum state (Exam tip: First analyze above criteria.  If any are present, mention that there is a presumption of personal jurisdiction and move on to the Int’l Shoe analysis)

· International Shoe Co. v. Washington, (1945)

· International Shoe approach to the jurisdiction: “must be fair” – it is fair to hold D, who deliberately chooses to take advantage of “the benefits an protections of the laws” of the state, to account in the state court for D’s in-state acts

· General Jurisdiction​ – D may be sued in state for any claim

· In-State Defendant – any action may be brought against the corporation incorporated or with principal place of business in the forum state, International Shoe or against the individual domiciled in the state, Milliken v. Meyer
· Out-of-State Defendant – International Shoe suggests and Helicopteros case somewhat confirms (although does not exactly quantify) the principle that the general jurisdiction may be established over out-of-state D when his contacts with the forum state are so substantial and continuous that D would expect to be the subject to suit and would suffer no inconvenience defending in the state court

· Specific Jurisdiction – out-of-state D may be sued in state only for claims related to his in-state activity
· Whether jurisdiction is permissible under International Shoe depends on the quality and nature of the contacts with the state

· Defendant may have sufficient contacts with a state even though he did not act within the a state

· Minimum contacts analysis focuses on the time D acted, not the time of the lawsuit

· International Shoe test is sort of a “sliding scale” with four marking points:

· (1)  Single or isolated activity and unrelated claim – no jurisdiction 

· (2)  Single or isolated activity and related claim – sometimes there is jurisdiction

· (3)  Continuous and systematic activity and unrelated claim – could be jurisdiction (when general jurisdiction is established)

· (4)  Continuous and systematic activity and related claim – jurisdiction 

· Due Process requires only that in order to be a subject to a judgment in personam D must has certain minimum contacts with the state, such that the suit does not offend traditional notions of fair play and substantial justice
· Shaffer v. Heitner, (1977)

· International Shoe minimum contacts test applies to individual, as well as to corporate defendants

· International Shoe minimum contacts test applies to in rem jurisdiction as well – some contacts are necessary to establish jurisdiction;  those contacts may include the ownership of the property, but mere ownership of the property does not conclusively establish jurisdiction (it did so under Pennoyer)

· Hanson v. Denckla, (1958)

· Purposeful Availment –  To satisfy the minimum contacts requirements of International Shoe defendant must “purposely avail itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protection of its laws”

· D must have made a deliberate choice to relate to the state; unilateral contacts by plaintiff or third party will not do

· World-Wide Volkswagen v. Woodson, (1980) 

· D had not sought direct benefit from in state activity (had not sold cars in the state, advertised there, did not target the state customers, and did not deliberately focused on the state market) – no jurisdiction even though the buyer took the car to the state 

· The Court in this case also elaborated on what is “fair play and substantial justice”

· “The relationship between the defendant and forum must be such that is reasonable to require the corporations to defend the particular suit”

· To determine what is reasonable the following factors are evaluated and balanced:

· (1)  Burden on the defendant

· (2)  Forum state interest in adjudicating the dispute

· (3)  Plaintiff’s interest in obtaining convenient and effective relief

· (4)  Interstate judicial system interest in obtaining the most efficient resolution of controversies

· (5)  Shared interest of several states in furthering fundamental substantive social policies

· Asahi Metal Industry Co. v. Superior Court

· Stream of Commerce Issue – D’s goods reach the forum state through stream of commerce;  this is a situation where  out-of-state manufacturer is sued in the state where finished product was sold either by other manufacturer that used the product as an component of some other product or by a wholesaler

Court is split:

· O’Connor (plurality opinion) – mere awareness that the stream of commerce may bring the goods into the state does not satisfy “purposeful availment” – D had to know where his goods were headed

· Concurrence – sending goods, at least in substantial qualities, into the stream of commerce is “purposeful availment”, whether D knew or not that the goods will end up in the forum state

· The court suggested (Brennan’s opinion) that in some (rare) cases the minimum contacts requirement may be satisfied, but the concept of fair play and substantial justice will defeat the jurisdiction – in other words, the defendant did purposely avail himself to the benefits of the forum state, but it is still unreasonable to hold him to judgment 

· Burnham v. Superior Court, (1990)

· If individual defendant is physically present in the state and personally served with the process there is in personam jurisdiction – International Shoe does not apply

· Personal Jurisdiction and Internet Cases

· The jurisdiction over the party who operates the internet site accessible to users in other states will depend on nature of the site

· Passive (look only) website –  presumably no jurisdiction

· Interactive site (but no user info is collected) – presumably no jurisdiction

· Interactive business site (user info is collected, items are sold, etc.) - jurisdiction 

· Personal Jurisdiction and Discovery

· Under Pennoyer there was no factual ambiguity – D was either served within the state or not, he either had the property within the state or not

· Under International Shoe factual determination of personal jurisdiction may be much more complicated – the discovery process may be required

· If D specially appears and challenges the personal jurisdiction he must follow the discovery orders of the court – failure to do so will result in finding in personam jurisdiction (in Federal court as a sanction under Rule 37, Insurance Corp. of Ireland) – this finding is not a subject to collateral attack

· Consent

· Before International Shoe consent to the jurisdiction could be implied from presence within forum or from contacts with the forum – International Shoe incorporated such notions of implied consent into minimum contacts analysis

· D still can consent to the jurisdiction by

· Showing up without making special appearance 

· Designating the agent in the forum state

· Consenting to the jurisdiction in contract:

· Choice of Law Clauses – do not say where the suit shall be brought, but specify that the substantive law of particular jurisdiction will apply;  such clause may show that D could reasonably expect that he would be sued in particular state, Burger King
· Consent-to-Jurisdiction Clause – permits but does not require that the suit will be brought in particular place

· Forum Selection Clauses – limit the forum to a single location

· Arbitration Clauses – take disputes out of the reach of judicial system altogether

· Cognovit Clauses – involves not only consent to the jurisdiction but also waives the right to defend the claim on the merits – some states outlawed such clauses, the Supreme Court limited them to the circumstances where the party signing such clause understand the effect of it and receives some consideration for such consent

· Notice Requirement

· Even if the court has the power to judge the dispute the court may not proceed unless D received adequate notice of the case against him

· Mullane v. Central Hanover Bank, (1950)

· Reasonable Notice is a constitutional requirement under 14th Amendment Due Process Clause

· Reasonableness Test – it is not necessary that D actually have learned of the suit;  procedures used to alert him must have been reasonably likely to inform him, even if they actually failed to do so

· Personal service is always sufficient form of notice

· Service on out-of-staters

· Public Officials – sometimes service may be made by serving a state official, plus giving notice by mail to D (e.g. non-resident motorist statutes may allow P to serve the state director of Motor Vehicles with a matching mailing to D)

· Mail Notice –  may be used when party’s name and address are “reasonably ascertainable”

· Newspaper Publication – only can be used when D’s identity or residence are unknown and cannot be found by reasonable method

· Federal Rules of Civil Procedure Notice Requirements, Rule 4:  
· Service has to be made within 120 days after filing the complaint – court may dismiss the action without prejudice after that;  P may ask for extension if he can show good cause for the failure to service the process

· Service can be made by any person over 18 who is not a party, FRCP 4(c)(2)
· Service can be delivered personally or left with someone of suitable age and discretion at D’s dwelling, FRCP 4(e)(2)
· Proper service in the federal court may be accomplished by following the state procedure of the state where district court sits or where D is served, FRCP 4(e)(1)
· Waiver of services, FRCP 4(d)
· 2 copies of summons and complaint are sent, along with the request for waiver
· D should have at least 30 days from the date request was sent (60 for D outside US) to answer the request
· If D fails to return the waiver the additional costs of serving process shall be charged to D
· If D returns the waiver he has 60 days (90 for outside US) to answer the complaint instead of 20
· Note:  by returning the Rule 4 waiver D only waives the formal service of process;  he does not waive any objections to the venue or the personal jurisdiction
· Challenging Personal Jurisdiction
· Default – D can do nothing, suffer the default judgment and then challenge it by collaterral atack when P tries to recover judgement;  the second court does not have to give full faith and credit to a judgment rendered by the court without personal jurisdiction over D
· Jurisdiction, and only jurisdiction is open to the collatereal attack;  therefore D takes the risk that he won’t be able to challenge the case on the merits if his attack on jurisdiction fails
· Special Appearance – permits D to object to jurisdiction without the action of objecting being itself the basis for jurisdiction 
· Federal courts (and many state that adopted FRCP) have abolished the special appearance; instead D makes a motion to dismiss for lack of jurisdiction over the parties;  making the motion does not subject D to the jurisdiction that he is protesting  FRCP 12(b)(2)
· Waiver – D waives objections to the jurisdiction if he appears and does not challenge it
· Defense of lack of personal jurisdiction must be raised in a pre-trial motion or in the anwer;  otherwise it is waived
· If D files pre-trial motion raising any defenses listed in Rule 12 but does not include personal jurisdiction defense, the defense is waived and cannot be raised in the answer, Rule 12(h)(1)
· If D does not file pre-answer motion, he must raise the personal jurisdiction defense in his answer
· Direct Appeal – if D specially appears and loses some states may allow the immediate appeal;  other states and federal courts treat a jurisdictional defense like other pretrial ruling and require the final judgment before an appeal
· Collateral Attack – can only be made if defendant defaults;  if D makes special appearance or defends the case on the merits and looses he cannot collaterally attack the judgment
· Defense of Fraud or Duress – the court has a discretion not to exercise the personal jurisdiction if D’s presence was the result of fraud or duress
· Immunity​ – most states and federal court will give to non-residents of the forum state an immunity from service of process while they are in state to attend a trial as a witness, a party or an attorney
· 2.  Self-Imposed Restraints on Jurisdictional Power
· The constitutional requirements of minimum contacts and notice set the outer boundaries of personal jurisdiction;  some legislatures or courts do not reach these boundaries but assert less jurisdictional power than the Constitution allows

· Three mechanisms for such restraints:

· Long-Arm Statutes

· Venue Laws

· Doctrine of Forum Non Conveniens

· Long-Arm Statutes

· A court may exercise jurisdiction over a defendant only when the state or federal government authorizes it to do so – such authorization must be constitutional as applied to the case in question

· Under Pennoyer​ the state laws at very least had to provide for service of process

· After International Shoe, because the personal jurisdiction could be constitutionally extended to out-of-state defendants, state began enact long-arm statutes that provided for service beyond state borders (often by mail)

· Some states enacted long-arm statutes that reach for as much jurisdiction as the Constitution allows (e.g. California)

· Other states do not assert all constitutionally permitted jurisdiction (e.g. NY) – in such cases the analysis has two prongs:

· (1)  The long-arm statute has to cover the facts of the case 

· (2)  If it does, the constitutional requirements must be met

· Venue

· Venue – the place within  a jurisdiction in which an action may be brought; determines in which county or district of the state the case should be tried

· Venue only matters if jurisdiction over parties has been established

· The venue flows solely from statutory rather than statutory sources

· Venue in State Actions – the states are free to set up any venue rules (no constitutional issues)

· Usually state venues rule allow the trial in the city or county where D resides

· Many states also allow for venue based on where the cause of action arouses, D does business, etc.

· Venue in Federal Actions – controlled by 28 U.S.C. § 1391
· Determines which federal district court shall try the action

· Three methods:

· (1)  Any district where any D resides, if all defendants reside in the same state containing that district

· (2)  The district where a substantial part of the events given rise to the claim occurred, or substantial part of property that is subject of the action is located

· (3)  Any district where D may be subject to personal jurisdiction, but only if (1) and (2) above cannot apply (this provision is used mainly for cases where most of the event occurred abroad)

· Corporations – for venue purposes the corporation is the resident of a district 

· where it has its principal place of business

· where it has substantial operations

· probably any district in the state of incorporation

· Merely because a corporation does business somewhere in the state, this does not make it a resident of all districts in the state, ​Dee-K Enterprises
· Federal venue statutes are irrelevant if the case is originally brought in the state court and then was removed to the federal court – venue lies in the district encompassing the state court from which the case is removed

· Transfer and Forum Non Conveniens

· The principle for both § 1404 (a) transfer and forum non conveniens dismissal is the same – there circumstances in which a court has the power to hear a case but, for reasons of justice or efficiency, should not do so

· Forum Non Conveniens​​ – the state court may use its discretion not to hear the case in a county where there is a statutory venue

· Up to the court discretion

· Both P and D may bring the motion to dismiss (usually it is D)

· The court will balance the private and public interest, Piper Aircraft v. Reyno:
· Private interests – Access to sources of proof: evidence and witnesses

· Public Interests – Local interest in deciding controversies at home, burden on court, burden on jury, choice of laws (dismissal is more likely if some other forum laws control)
· Availability of alternative forum
· Forum Non Conveniens requires dismissal, therefore the moving party may be required to waive the defense of statute of limitation if the case is late brought in another court

· Transfer under 28 U.S.C. § 1404(a) – In the federal system, when D successfully moves for forum non conveniens, the original court transfers the case to another district, rather than dismissing it
· The case only can be transferred to the district where P would have right (subject matter jurisdiction, personal jurisdiction and venue) to bring the action 

· The law of the transferor court will be applied by the transferee court – for example if the case is transferred from NY district court to CA district court the laws of NY state will be applied in CA federal court (assuming the district court in NY would have to apply the state laws itself) 

· Usually it is defendant who moves for transfer

· The same balancing test as above is used in § 1404(a) transfer as in forum non conveniens determination

· 3.  Subject Matter Jurisdiction

· Subject matter jurisdiction determines which kinds of cases belong to which courts 

· General Jurisdiction Courts – the courts that can hear all types of cases – state courts are typically general jurisdiction courts

· Limited Jurisdiction Courts – the courts that can hear only specific types of cases – family courts, bankruptcy, small claims courts, etc. – all federal courts are courts of limited jurisdiction
· In federal courts there the subject matter jurisdiction is based on: 

· Diversity Jurisdiction – suit between citizens of different states

· Federal Question – suit that involve the federal question or arising under federal law

· Cases involving ambassadors, admiralty and cases in which United States is a party

· Burden – the party  seeking to invoke the federal jurisdiction must make an affirmative showing that the case is within the court’s subject matter jurisdiction (e.g. If P wants to invoke diversity jurisdiction, he must allege the relevant facts about the citizenship of the parties in the pleading)

· Dismissal at Any Time – no matter when a deficiency in the subject matter jurisdiction of a federal court is noticed the suit must be dismissed for lack of jurisdiction – the subject matter jurisdiction cannot be waived, FRCP 12(h)(3)

· Diversity Jurisdiction

· Diversity of Citizenship – Federal courts have jurisdiction over “controversies ... between the citizens of different states”, Art.III of the Constitution

· Date of Determining – The existence of diversity is determined as of the commencement of the action (time of commencement is determined by state laws)

· Domicile​​ – citizenship of the parties is determined by the domicile, not residence

Individuals:

· Domicile of the individual is where he has true, fixed, permanent home which he the intention of returning to

· Resident alien is deemed a citizen of the state of his domicile

Corporations:

· Corporation is deemed to be a citizen of:

· Any state where it is incorporated 

– and – 

· The state where it has its principal place of business

· “Nerve center” test – corporation’s principal place of business is where the corporate headquarters are located

· “Muscle” test – corporation’s principal place of business is where it carries its main production or service activities

· Complete Diversity – complete diversity is required – no plaintiff is a citizen of the same state as any defendant
· Domestic Relations Exception – for divorce, alimony, and custody cases the federal court will not extend diversity jurisdiction (will do so for tort claims such as child abuse)
· Amount of Controversy – in federal suits based on diversity, an amount in excess of $75,000 must be in dispute
· The state court P is free to make the claim for less $75,000.01 just to defeat the D’s right to removal to the federal court (must do so before D removes)

· Legal Certainty Test – the party  seeking to invoke the federal jurisdiction does not have to prove that the claim exceed $75,000, only the possibility of such recovery has to be shown – only if it is appears that to a legal certainty that recovery will be less than $75,000 the case will be dismissed  
· Aggregation of Damages 
· Traditional Approach – a single plaintiff may aggregate any claims he has against a single defendant to reach the required sum;  he may not add his claims against the other defendant, nor can he add the claims of other plaintiffs
· Minority Approach – so long as one plaintiff satisfies the amount-in-controversy requirement, other plaintiffs may add their claim under supplemental jurisdiction (under this approach in class action only the representative plaintiffs must satisfy the $75,000 minimum)
· Counterclaims 
· Plaintiff can never remove to the federal court, even if D’s counterclaims are greater than $75,000
· If D counterclaims for more than $75,000 and P’s original claim was for less than $75,000

· If counterclaim is permissive under state law – no removal

· If counterclaim is compulsory under state law – courts are split

· Federal Question Jurisdiction

· The Constitution Art III give the federal courts authority to hear “federal question” cases

· Under 28 U.S.C. §1331, the federal courts have jurisdiction over “all civil cases arising under the Constitution, laws, or treaties of the United States”

· Federal Claim – Federal law is the source of the plaintiff’s enforceable legal right

· Example:  A copyright infringement claim is a federal claim because a federal copyright statute is the source of the right the P is asserting

· If  the issue of interpretation of federal law arises in the action on the state-created claim (e.g. contract that requires the interpretation of the federal copyright statute) it is usually not enough to invoke federal jurisdiction on “arising under” basis

· However, occasionally courts may find the federal jurisdiction when the federal question is  “embedded in the state law claim and essential to its resolution” – state cause of action may suffice when the proof of the state cause of action requires proof of the proposition of federal law

· Well Pleaded Complaint Rule – the federal cause of must appear in P’s complaint and cannot be found in defendant answer or in anticipated defenses, ​ Mottley

· Declaratory Judgment​ – party who believes that they are about to be sued may seek a declaratory judgment as to their rights under the controversy – in effect this reverses the roles of P and D and presents a problem for the well pleaded complaint rule;  the Supreme Court held that one has to imagine what the complaint would look like if brought by P in “normal” action 
· Concurrent Jurisdiction – Cases arising under federal law (as well as diversity cases) can be brought in the state courts; the state courts must apply federal law to federal questions

· Settlement Agreements in Federal Courts – when parties to a federal suit enter to a settlement agreement, such agreement are not enforceable in the federal courts, because it is in essence a contract – in order to make such agreement enforceable in federal court, it must be entered as a judgment in district court

· Supplemental Jurisdiction

· Under the doctrine of supplemental jurisdiction the new parties and the new claims, that are sought to be added to the claim that itself satisfies federal subject matter jurisdiction, may not have to independently satisfy subject matter jurisdiction requirement – they  can in affect be “tacked on” to the “core” controversy

· Supplemental Jurisdiction expands the jurisdiction allowed under “arising under” or “diversity” doctrines

· Traditionally the courts allowed the jurisdiction over additional claims and parties under the principles of “pendent” and “ancillary” jurisdictions - § 1367 codified those principles under the supplemental jurisdiction name

· 28 U.S.C. § 1367(a) – “in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to the original action that they form part of the same case or controversy”

· The claims form the part of the same case or controversy if they arise out of the same nucleus of operative facts, United Mine Workers v. Gibbs
· Federal Question Cases – court are allowed to hear any closely related state-law claims where the original claim comes within the court federal question jurisdiction

· Diversity Cases – supplemental jurisdiction allows into the case the parties, whose citizenship or amount of controversy otherwise would not qualify for federal diversity jurisdiction

Exceptions:

· Claims made by P against third-party D under Rule 14(a) (D may make a claim against the third-party, because  D is in the court against his will - fairness) 

· When a person is joined under Rule 19(a) compulsory joinder (joined if feasible)

· When a person is joined under Rule 20 permissive joinder (multiply defendants in the same action) 

· Claims by prospective plaintiffs who try to intervene under Rule 24 (either permissive or of right intervention)

· Discretion to Exercise – Court has the discretion to exercise the supplemental jurisdiction, even if the original main claim is dismissed

· Discretion to Decline  – Under §1637(c) the court has a discretion to decline to exercise supplemental jurisdiction even if all other requirements are satisfied if:
· The claim raises a novel or complex issue of state law

· The claim substantially predominates over the original “federal” claims

· The all claims over which there was an original jurisdiction are dismissed (more likely the court will decline supplemental jurisdiction, if original claims were dismissed early in the action)

· There are other compelling reasons

· Note:  The application of the supplemental jurisdiction doctrine does not eliminate the requirement of personal jurisdiction and service of process

· In some supplemental jurisdiction situations (impleader), service in the 100-mile bulge area will be available 

· Removal 

· Any action brought in the state court that the plaintiff could have brought in federal court may be remived by defendant to federal district court for the district embracing the place of the state action, § 1441 

· Case is removable only to the district court for the district embracing the place of the state action; the normal federal rules of venu do not apply – D wishing to have his case in some other district first must remove and then transfer 

· Diversity Limitation – diversity case cannot be removed to the federal court if D is a citizen of the state in which the action is pending, § 1441(b)
· Plaintiff cannot remove, even if defending counterclaim

· Remand

· The district court may remand back to the state court all matters in which state law predominates or an entire case, including the properly-removed federal claim, if state law predominates the whole controversy

· The district must remand the case to the state court, if the federal judge concludes the removal did not satisfy the statutory requirements

· Mechanics of Removal §§ 1446-1448

· D has 30 days from receipt of pleading or any document that makes the case removable

· D has to file a notice of removal with the district court – the notice must contain a short and plain statement of the ground of the grounds for removal

· D must give written notice to all adverse parties and file the copy of the notice with the state court

· At this point the case is technically removed – after notice is filed with the federal court, the state court makes no decisions regarding the case

· Once the case is removed P may make petition to the federal court asking to remand back to the state court

· 4.  Applicable Law (The Erie Doctrine)

· A particular controversy that is litigable in federal court may also, in most situations, be brought in state court;  federal court sitting in diversity must decide wich law – federal or state law – should be applied in cases that are brought in federal court
· Rules of Decision Act (RDA), 28 U.S.C. § 1652 – Based on the Supremacy Clause of the Consitution, this statute states when the federal court should apply federal law and when state law:

“The laws of several states, except where the constitution, treaties, or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the United States, in cases they apply”

· Federal Law Applied – the federal Constitution, treaties, and statutes enacted by Congress always take precedent, where relevant, over all state laws (even state courts have to apply such federal laws)

· State Statutes – in absence of a federal constitutional or statutory provision on point, the federal courts must follow state constitutions and statutes (at least this was the interpretation of RDA by Swift v. Tyson)

· Common Law Problem – RDA is silent on what law the federal court should apply when there is no controlling constitutional or statutory provision, federal or state – the key question is what law should the federal court apply in common law issues

· Swift v. Tyson, (1842) – the state common law precedents are not “laws” as within the meaning of RDA and , therefore, federal judges sitting in diversity are free to ignore the state precedents and may follow the general principles of the law;  in other words federal judged may make and follow a federal common law

· The principle behind this approach is “natural law” view – the law is the Law, a body of absolute “right” rules, existing apart from a particular place, time, or judge

· Erie Railroad v. Thompkins, (1938) – in diversity cases federal courts must apply the law that would be applied by the court of the state in which they sit (be it statutory or common law) – there is no federal common law (not really, there is some)

· The principle behind this approach is “legal realism” view – there is no transcendental body of law out there, the law is what lawmaker tells it is (the lawmaker is the state acting either through its legislature or through its judiciary)

· Erie​ declared the proposition of applying the state law a constitutional doctrine based on the principle that federal government (and its judges) has no delegated powers to make laws applicable in diversity cases 
· Ascertaining State Law – in order to apply state law in the case, federal court must know what state law is
· If there is a statute or a recent decision on point by the state’s highest court the federal court must apply it
· If there is no statute or case law the federal court must try to determine how the state’s highest court would determine the issue if the case was before it (sort of “best educated guess” approach)
· Certification – some state (incl. NY) authorize their highest courts to answer a question certified to them by federal courts – this method is not always effective because state courts look at the certified question in abstract, divorced from the facts of the real case
· Abstention – when the state law is unsettled, and the misinterpretation would have “drastic” consequences, the federal court may refuse to hear the case (remand to state court in the case of removal)
· The interpretation by the federal court of state law is not a binding precedent to state courts (just a persuasive authority) 
· When a state highest court decides the case on point shortly after the interpretation by federal court and there is a conflict between the interpretations, some circuits will allow to reopen the federal case final judgment under Rule 60 motion
· Appeals – on appeal from the district court the federal court of appeals must do its best to determine what the state appellate court would do 
· The loosing party, going through the appeal process,  cannot ask the federal court to change defined state law on point – such opportunity however exists in the state court system: highest state court can overrule its prior decisions 
· Procedure / Substance Distinction
· Erie says that state common law controls in “substantive” maters, therefore the federal rules and policies control “procedural” matters (in diversity federal cases) – the question remains: “what is substantive and what is procedural”
· Guaranty Trust v. York, (1945)
· Outcome Determinative Test – the outcome of the case in the federal court should be substantially the same as the outcoume in the state – if the application of federal procedural rules in diversity cases will produce a different result than state procedural rule, the state rules should apply
· Not very effective test, because to a certain degree all procedural rules are outcome determinative

· Byrd v. Blue Ridge Rural Electric Cooperative, (1958)

· Balance of Interests Test – outcome determination is not an absolute test, but rather just a part of a bigger “balancing” test to determine when federal procedural rules will yield to state laws:

· Federal Interest 

· State Interest 

· Uniformity of Results - outcome determination

· Hanna v. Plumer, (1965)

· Erie problem is not purely constitutional issue, but rather statutory interpretation issue (interpretation of the Rules Enabling Act, REA) 

· Rational Basis Test – if there is a Federal Rule of Civil Procedure (under REA), the Court builds a wall around the Rules – one must show that the Congress made irrational conclusion that the particular rule was procedural
·  1st Question – whether the Rule in fact fits its description, “rules of practice and procedure” – no Rule was ever held to be beyond the scope of REA
· 2nd Question – whether the Rule itself is constitutional – no Rule was ever been held unconstitutional
· Modified Outcome Determinative Test – if there is no Federal Rule of Civil Procedure involved (“Pure Erie” cases) Outcome Determinative Test should be applied but with an additional question:
· Would following the federal practice lead to forum-shopping or inequitable administration of the laws? (if yes, state procedural law should apply)

· ​Hanna did not overrule Byrd – the balancing test is still good (use both on exam)
“Pure Erie” Cases Analysis (no Federal Rule of Civil Procedure)


Nature of Issue
Federal Court should

Matters of clearly substantive law (“bound up with the rights and obligations” created by state law)
apply state law (Erie)

Matters of procedure (“form and mode”) and applying separate rule would likely affect the outcome
apply state law (Guaranty Trust) 1

Matters of procedure and applying separate rule is unlikely to affect outcome
apply federal law (Byrd)

Matters of procedure and applying separate rule is likely to affect outcome, but there are important federal countervailing considerations
apply federal law (Byrd) 2

Matters of procedure, applying separate rule is likely to affect outcome and would lead to forum-shopping or inequitable administration of laws
apply state law (Hanna)2

1. Guaranty Trust Outcome Determinative Test is not used anymore (used as one of the factors in Byrd Balancing Test), therefore even if applying the federal rule will lead to a different outcome we still have to see if there is a strong federal interest, Byrd or if such application will lead to forum shopping or inequitable results, Hanna
2. Byrd and Hanna allow for different results in federal and state courts

· Right to a jury trial – federal laws govern (under balancing test)
· Commencement date of the action – state laws
· Statute of Limitations – state laws (considers to be a substantive law)
Questions of Claim Preclusion – state laws

· 5.  Pleadings 


· General

· In modern civil procedure pleadings are used (1) to give notice of the nature of the claim and (2) to a lesser extend, to state the relevant facts – preference is not to resolve cases on the pleadings

· Pleading in a federal action normally not be verified or sworn to by the litigant

· However, the pleader’s lawyer must sign – lawyer verifies that to the best of his belief, formed after reasonable inquiry, the pleading is not used for improper purposes, the claims and defenses are warranted by existing law or a nonfrivolous argument for changing the law and the allegation and denials have evidentiary support, FRCP 11

· There are sanctions for violating Rule 11 (usually attorneys’ fees)

· Consistency of Pleading – inconsistent pleadings or pleading in alternative are allowed (even mutually excluding), FRCP 8(e) 

· Complaint – initial pleading in a lawsuit, filed by plaintiff

· Time of complaint sets the commencement date in federal question actions (in diversity case state laws govern)

· The complaint must have three essential elements, FRCP 8(a):

· Jurisdiction – a short and plain statement of the grounds for court’s jurisdiction 

· Statement of the Claim – a short and plain statement showing that the pleader is entitled to relief

· Relief – a demand for what the pleader seeks (money, injunction, etc.)

· Specificity – only general level of specificity is required (short and plain statement) – the minimum of factual background may suffice (rest is gathered through discovery)

Exceptions:

· Certain “disfavored” claims must be stated with particularity (most notably allegations of fraud or mistake), FRCP 9(b)

· Some court may require detailed claims in Civil Rights cases

· Reply  - “Answer to the answer”, also filed by plaintiff when:
· The answer contains a counterclaim (reply is required)

· The court orders the reply (P may ask for such an order)

· Pre Answer Motion – D may file a pre-answer motion (but does not have to)
· Rule 12(b) motions:

· (1)  Lack of subject matter jurisdiction 

· (2)  Lack of personal jurisdiction
· (3)  Improper venue
· (4)  Insufficiency of process
· (5)  Insufficiency of service of process

· (6)  Failure to state a claim upon which relief may be granted

· (7)  Failure to join a necessary party

· All 7 12(b) motions may be raised in the answer

· (2), (3), (4) and (5) must be made in pre answer motion, if it is filed – failure to make these defenses in the filed pre answer motion will waive them

· (1) can never be waived – can be raised at any time of the trial (incl. appeals)

· (6) and (7) are “preserved” – they are not waived if not raised in pre answer motion

· Rule 12(e) motion:

· Motion for more definite statement – D may ask for more info if the complaint is so vague or ambiguous that D cannot reasonably be required to frame an answer
· This motion can be only made in pre answer motion – if no pre answer motion filed or this defense is omitted – it is waived
· Rarely granted, cannot be used as substitute for discovery
· Rule 12(f) motion:
· Motion to strike – D may ask to strike “redundant, immaterial, impertinent or scandalous” material from the complaint
· 12(b)(6) motion – This is a FRCP equivalent of common law demurrer (“So What?)
· D asserts that even if all the facts alleged in the complaint were true, no recovery is possible under any legal theory

· Answer – D’s response to the plaintiff complaint – D admits or denies the allegations in P’s complaint and states his defenses
· General Denial – D denies each and every allegation on P’s complaint, however only in very few cases D can plausibly deny everything – therefore a general denial will only in effect deny the major operative allegations of the complaint (D must be precluded from using some defenses)
· Specific Denial – D denies all of the allegations of a particular paragraph or count of the complaint – this is preferable form of denial (saves time needed to figure out what is really in dispute)
· Denial of Knowledge or Information – D, in good faith, says that he does not have enough knowledge or information to form a belief as to the truth of the complaint – this is equivalent to the denial
· Effects of Failure to Deny – averments in the complaint are admitted when not denied in an answer
· No need to explicitly deny damages

· Affirmative Defense – D must raise affirmative defenses in his answer (“Yes, But”),  D should be careful in choosing whether to deny or use an affirmative defense – this may shift the burden of proof
· Affirmative defense is not a counterclaim and will not automatically trigger the requirement of P’s reply, but the court may order the reply

· Rule 8(c) lists defenses that must be explicitly pleaded in answer – if these defenses are not in answer D cannot use them at trial – among other are:

· Contributory Negligence

· Fraud

· Res Judicata

· Statute of Limitations

– and – 

· “Any other matter constituting an avoidance or affirmative defense” – this usually means that particular defense relies on facts within the D knowledge

· Counterclaim – if D has a claim against P he may (if permissive counterclaim) or must (if compulsory counterclaim) raise such counterclaims in his answer
· Compulsory Counterclaim – counterclaim that arises out of the transaction or occurrence that is the subject matter of P’s claim, FRCP 13(a) 
· Amendment of the Pleadings – FRCP are very liberal in allowing amendments of the pleadings
· Amendment as of Right – parties have a right (without leave of court) to amend their pleadings once:
· Complaint – at any time before the answer is served (pre answer motion will not stop P from amending the complaint)
· Answer – within 20 days after serving the answer (if there is a counterclaim up until the P’s reply)
· Amendments by Leave of Court – “leave shall be freely given when justice so requires”, FRCP 15(a) 
· The court will not deny leave to amend, unless opposing party shows actual prejudice (opposing party has a burden)
· Opposing party may consent to the amendment
· Relation Back Doctrine – this doctrine is important in meeting statutes of limitations that have run between filing of the original complaint and the amendment 
· The amendment relates back to the date of the original pleading, if claim or defenses asserted in the amended pleading arouse out of the same conduct, transaction or occurrence set forth in the original pleading, FRCP 15 (c)

· Change of Party – if amendment tries to change the party, it will relate back  to the original pleading (and will not be a subject to SOL) only if the  proper party knew, or should have known of the action against the wrong party and the proper party received an actual notice, FRCP 15 (c)(3)

· Timelines for Pleadings 

· Complaint – obviously, can be filed anytime, but must be followed by service of process normally within 120 days, FRCP 4 (m)

· Answer – normally 20 days after service, but

· If P is served out of state, state long-arm statute applies (usually gives more time)

· If D makes Rule 12 motion and looses, he has 10 days after denial to file an answer

· If FRCP 4(d) Waiver of Service was used D gets 60 days (90 if foreign) to answer from the date the request for waiver was sent

· Reply – if the answer contains a counterclaim, P must serve his reply within 20 days after service of the answer
· 6.  Discovery


· General

· Discovery is largely left to the parties to conduct, courts are not involved unless:

· A motion to compel discovery is filed

· Party seeks sanctions for improper conduct or answer during the discovery

· Party seeks a restrictive order to set some limitation on discovery

· District court have practically total control over discovery – the rulings on discovery potions are not appealable until the end of the trial (not a final judgment) and by then other more important rulings are more likely to be appealed

· Types of Discovery:

· Automatic Disclosure – Rule 26(a) – certain info must be produced without asking

· Names, addresses, telephone numbers of parties and witnesses

· Copies of all documents, data and location of tangibles that the disclosing party may uses to support its claims and defenses

· Computation of damages

· Insurance information 

· Depositions – Rules 28, 30, 31 and 32
· Can be oral or written

· May be directed toward parties or witnesses 

· Limited to 10, unless the court permits more

· No longer than 7 hours

· No obligation to prepare or to find out the answer (“Don’t know” will do)

· Notice of Deposition must be given

· Witness may be subpoenaed (Rule 45)

· Interrogatories – Rule 33

· Written questionnaires

· May be directed to the parties only

· Limited to 25 questions, unless the court permits more

· Must be answered within 30 days

· Answer requires a reasonable investigation (“don’t know” will not do)

· Requests to inspect documents or property

· Requests for admission of facts (stipulations)

· Requests for physical or mental examination
· Motion and good cause are required

· The particular physical or mental condition must be in controversy 

·  Scope of Discovery – parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party
· Relevant but inadmissible – information need not to be admissible at trial to be discoverable – it need likely to lead to admissible information or a potential witness
· Privileges – as a matter of public policy some things are more important than the “correct” outcome of the case (5th amendment, attorney/client, etc.)
· Rule 26(c) Protective Order – A party opposing discovery may ask for protective order – it will be given when justice requires to protect a party or a person from annoyance, embarrassment, oppression or undue burden, 
· Rule 26(b)(3) Trial Preparation Materials – Lawyer’s Work Product only discoverable upon showing (1) a substantial need and (2) that the party is unable without undue hardship to obtain the substantially equivalent information
Rule 26(b)(3) “flow”:

· If otherwise discoverable (relevant, unprivileged, and unprotected)

· And not covered by Rule 26(b)(4) (experts)

· And prepared in anticipation of litigation 

· Not subject to discovery, unless

· Discoverer has a substantial need – and –

· No reasonably available substitute

· Even then lawyers “mental impressions” are protected (absolute immunity) 

· 7.  Adjudication Without Trial


· Voluntary Dismissal by Plaintiff

· In federal court P may voluntary dismiss the complaint without prejudice before the answer is filed, Rule 41(a)
· Only first voluntary dismissal is without prejudice – P may bring the suit again
· After D answers, P must ask the court’s permission for approval

· Involuntary Dismissal​ – Rule 41(b) –  The court may also dismiss the claim for:
· Failure to prosecute (normally dismissed with prejudice)

· Failure to obey court orders (normally dismissed with prejudice)

· Lack of jurisdiction or improper venue (without prejudice)

· Failure to join an indispensable party (without prejudice)

· Summary Judgment – Rule 56 – The court may dispose the case when one party can show that there is no genuine issue of  material fact in the lawsuit or that in light of presented evidence the party is entitled to judgment as a matter of law
· 12(b) motion may be transformed by court into Rule 56 motion for summary judgment

· 12(b) motion, if granted, disposes the case on pleading

· Rule 56 motion for summary judgment, goes beyond the pleadings and includes affidavits, depositions and other issues “discovered” by discovery

· Affidavits must be based on personal knowledge and must state the facts and basis for conclusion, not the conclusion itself

· No genuine issue as to a any material fact – generally means that no rational jury could find for the party opposing a summary judgment

· Summary judgment cuts off the right to the jury trial

· Because the burden of proof in the entire claim is on P, summary judgment is rarely granted to P – D is usually the moving party

· Burden of Production – if D is the moving party, he only has to point out the lack of genuine issue or the insufficiency of P’s evidence (“P can’t show I did it” defense) – no need to affirmatively negate P’s evidence (no need for “I can show I didn’t do it defense),  Celotex Corp v. Catrett

· The evidence is construed  in a light most favorable to non-moving party

· The facts presented in making a motion for a summary judgment (both for and against) must be admissible at the trial – stricter standard than one used for discovery

· Partial Summary Judgment – only some certain claim are resolved by the summary judgment (the rest of the suit is still on)

· Pretrial Conferences, Rule 16 – the main goal of such conferences is to make sure the case is ready for trial, there is also a secondary goal: to facilitate settlements

· Pretrial Conferences, Rule 16(a)(b)(c) – Scheduling and management of the case

· Final Pretrial Conference, Rule 16(d) – Formulate a plan for trial

· Rule 16(c) – the court may “if appropriate” require a party or their representatives to present (or on call) in order to consider any possible settlements (the court may not force a settlement, but may force the parties to consider the resolution)

· Pretrial Orders – after any conference an order is issued, controlling what to do next (subsequent curse of action) until the next order

· The order following the final conference will be modified only to prevent manifest injustice (compare with “when justice so requires” to change pleadings)

· 8.  Trial Procedure


· The Right to a Jury Trial 
· 7th Amendment:  “In suits in common law ... the right of trial by jury shall be preserved...’ (only applies to federal courts)
· Waiveable Right – the party must demand a jury; if not asked for within 10 days after last pleading – right to a jury is waived, Rule 38(b)

· In federal courts juries are composed of six jurors (state juries vary)

· In federal courts decision must be unanimous, unless the parties stipulate otherwise (most states allow a less-than-unanimous verdict)

· Historical Test – Whether the case would have been tried by a jury in 1791

· The claim would be in equity in 1791 – no jury today

· Specific performance, injunction, rescission are the samples of equity claims

· The claim would be legal in 1791 – get a jury

· Tort damages, contract money damages, replevin – traditional legal claims

· Modern Claims – if the claim does not fit a historical category

· First, look for closest analogy for the cause of action

· If that inquiry is inconclusive, look at the remedy sought  if it is monetary damages or damage-like remedy, then jury

· There is no “right to the bench trial” – Congress can expand the right to a jury to more situations, but cannot make more narrow than the 7th amendment dictates (can get around this by having the administrative agency to hear claims without a jury)

· Suits with Legal and Equitable Claims – the Jury decides the legal claims first, if there are any common issues, the jury decides them, Beacon Theatres 
· Declaratory Judgment – while declaratory judgment looks “equitable” on its face, for a purposes of a jury trial the declaratory judgment takes the character of the underlying claim (the court will “unscramble the egg”)
· Complexity Under Jury Trials – even if the cases were traditionally decided by the juries the court may separate a more technical, complicated part of the case and decide those claims, because (1) judges are better ale to construe complicated written documents and (2) such approach promotes uniformity of interpretations, Markman v. Westview Instruments (patent infringement case)
· The Dairy Queen Anomaly – the Supreme Court in this case looked past the form of the complaint to the “true nature” of the claim; a party attempting to avoid a jury trial should not be able to do so by dressing a legal claim in equitable clothing – under this approach almost any claim could be “undressed” to allow a jury trial
· Trial 

· Even if the party has a right to a jury trial, not all aspects of the case are decided by the jury – judges do make decision within the trial and after the verdict to limit the permissible judgments that juries make

· Rule 49 Special Verdicts (Special Finding of Facts)
· The court d may direct a series of questions to be answered by the jury, the court then will enter the verdict based on the jury’s answers, Rule 49(a)

· If a party fails to object to an exclusion of the questions about particular issue, the party waives the right to a jury decision on that issue 

· A general verdict can be combined with interrogatories to reveal the jury’s reasoning, Rule 49(b)

· If there are inconsistencies between the answers and the verdict, but no inconsistencies between answers the court may enter the verdict based on the answers, order the new trial or return to jury for more deliberations

· If there are inconsistencies between the answers and the verdict and inconsistencies between answers – no verdict, either new trial or back to the jury

· Rule 50 Judgment as a Matter of Law (Common Law Directed Verdict)
· The court has the power to direct a verdict when there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue 
· In this aspect it is similar to Rule 56 motion for summary judgment, but Rule 50 motion is made after the party has been heard, that is after all the evidence presented by the party

· Judgment Non Withstanding the Verdict – Judgment as a Matter of Law is rarely given, instead the court will grant the “renewed motion for judgment as a matter of law” – this is the same as common law Judgment n.o.v. (judgment non withstanding the verdict)

· The same legal standard is used (no legally sufficient evidentiary basis for the verdict), but j.n.o.v. is granted after the verdict

· Reason:  If the motion for directed verdict is granted and then overruled on appeal there is a need for the new trial (alternatively if j.n.o.v. is overruled on appeal there is already verdict waiting)

· Judgment as a Matter of Law motion may be made after the opposing party presents all its evidence

· To preserve the right to make j.n.o.v. motion directed verdict motion must be made after all evidence is presented – if the court does not grant the motion, the loosing party has 10 days to renew the motion (provided the proper directed verdict motion was made) – in other words ​both​ motions must be made

· Granting Rule 50 motion is a final judgment and, therefore, it is immediately appealable

· Rule 59 Motion for a New Trial

· Motion for a New Trial must be made within 10 days of a judgment, and usually made together and as an alternative to the motion for j.n.o.v. (if j.n.o.v. is denied judge still can order a new trial)

· A judge may grant a new trial in his own, without any motions

· The focus of Rule 59 motion is on the adequacy of both evidence and process (Rule 50 motion focuses only on adequacy of evidence)

· Rule 50 and Rule 59 Motions

· A judge will often grant two motions, one for j.n.o.v and conditionally (alternatively) for a new trial, if j.n.o.v. is appealed and reversed the new trial would be held

· Possible scenarios:

· Denial of both motions – judgment on the merits – appealable

· Denial of j.n.o.v., grant of new trial – not appealable

· Grant of j.n.o.v. in any combination – appealable

· Rule 52 Findings by the Court

· Rule 52 requires a judge in the bench trial to set forth in his decision the facts of the case, the applicable law and his rational for the decision 

· The bench trial judgment, therefore, is more open (compared to a “black box” jury decision) to a appellate attack

· Remittitur and Additur
· Remittitur – the court tells P that if he does not agree to a reduction in the damages, the new trial will be granted, D must seek it by motion
· Additur – the court tells D that if he does not agree to an increase in damages the new trial will be granted (unconstitutional)
· Rule 60 Motion for Relief of Judgment
· A party can obtain relief even after 10 days period for the motion to grant a new trial has elapsed – only granted in special cases arising from clerical mistakes, fraud or other exceptional matters – clerical mistakes can be corrected indefinitely, other matters must be corrected within one year of the judgment
· 9.  Multi-Party and Multi-Claim Litigation


· FRCP have very liberal joinder rules - the major obstacle to the joinder usually is lack of  jurisdiction over joined parties or claims

· Counterclaims – claims by a defendant against a plaintiff
· Permissive Counterclaim – D can bring against P any claim (does not have to have any connection to the subject matter of the original claim), Rule 13(b)
· Compulsory Counterclaim – any claim that arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim must be brought or D looses this claim in any future litigation
· Counterclaims and Subject Matter Jurisdiction

· Compulsory Counterclaim – compulsory counterclaim is within the federal courts’ supplemental jurisdiction, no independent subject matter jurisdiction is required
· Permissive counterclaim – a federal court must have independent subject matter jurisdiction over permissive counterclaim (amount of controversy and diversity of parties or federal question)
· If D makes counterclaim, he may bring new parties into the suit (P sues, D permissively counterclaims on something else against P and X who has nothing to do with the original P’s claim)

· Cross-Claims

· A claim by the party against co-party – a cross claim is made by the party against the party on the same side of already existing claim (one co-defendants against another or one co-plaintiff against another)

· The claim must arise out of the same transaction or occurrence that is subject of the original action or a counterclaim (similar to compulsory counter claim)

· Cross-claim must ask for actual relief from co-party to a cross-claimant

· Cross-claim is never compulsory, no matter how closely related to the existing action

· Supplemental Jurisdiction covers cross-claims

· Joinder of Claims

· P can make all his claims against D in one action but he is not required to do so – Joinder of Claims is not required, Rule 18(a), but

· P may want to bring all his claims in one case, because the rules on former adjudication may preclude him from bringing his other claims in the future

· Joinder of Claims and Subject Matter jurisdiction  - supplemental jurisdiction does not apply to joined claims, there has to be an independent jurisdiction over all claims by P – usually not a problem, because if diversity of citizenship requirement is satisfied the claims may be added together to meet $75,000 requirement 
· Joinder of Parties

· Rule 20 Permissive Joinder

· Plaintiffs may voluntary join against the same defendants or plaintiff(s) may join multiply defendants if the claims (1) arise from a single transaction, occurrence or series of occurrences and (2) contain a common question of law or facts 

· Joinder of multiply defendants is at the option of plaintiff

· Personal jurisdiction (minimum contacts and personal service) must be satisfied for each defendant

· Subject Matter Jurisdiction
· There is no Supplemental Jurisdiction for rule 20 joinder of multiply defendants – each D has to be from a different state than P and claim against each D has to be sued for more than $75,000

· Courts are split as to whether to allow supplemental jurisdiction for joinder of plaintiffs – some will allow the less-than $75,000 Ps to joins and will allow the action when at least one P is diverse from all Ds

· Rule 19 Compulsory Joinder

· When litigation would be uneconomical or unfair without a particular party, that party must be joined, assuming there is jurisdiction

· Necessary Parties, Rule 19(a) 
· Party must be joined if this can be done

· If joinder cannot be done (jurisdictional problem) the action will be permitted to go forward
· The party is “necessary” when it is:

· Not indispensable – and – 

· In the party’s absence the relief to present parties will be incomplete

 – or – 

· The action may impair the absentee’s interest or subject one of the present parties to multiple or inconsistent obligations

·  Indispensable Parties, Rule 19(b)
· Party must be joined if this can be done

· If joinder cannot be done (jurisdictional problem) the action must be dropped
· The court will first look into whether the party is “necessary” under 19(a) and if it is and joinder is impossible for lack of jurisdiction, the court will decide whether the party is “indispensable”
· In deciding whether the party is “indispensable” the following factors are used:
· The extend of prejudice to the absentee or to those who already present
· The possibility of framing the judgment so as to mitigate such prejudice
· The adequacy of a remedy that can be granted in the party’s absence
· Whether P will have an adequate remedy if the action is dismissed
· Supplemental Jurisdiction does not cover parties joined under Rule 19 – the court has to have an independent jurisdiction over the party sought to be joined

· Impleader (Third-Party  Practice)

· Rule 14(a) – D who believes that third-party is liable to him for all or part of P’s claim may implead such party as a third party defendant or TPD (D then becomes third-party plaintiff or TPP)

· Claim must be derivative: 

· D may not claim that TPD, not him is liable to the original P – the claim must be that if D is liable to the original P then TPD is liable to D (fully or partially)

· P may also implead a third party if counterclaim is made against P 

· TPD may make his own claims

· Against TPP - any claims

· Against original P - claims arising out of the same transaction or occurrence as the original action 

· If original P makes any claims against TPD, then TPD can make any counterclaim against P

· Against other TPDs – TPD can make cross-claims

· TBD may also implead other parties on it own, if those parties may be liable to TPD for all or part of TPP’s claim against TPD (TPD then becomes TPP himself and the whole thing goes on and on and on)

· Supplemental Jurisdiction covers all compulsory  claims by TPD

· Original P may also assert his own claims (arising out of the same transaction or occurrence as the original action) against TPD, but such claims have to have their own independent jurisdiction – not within supplemental jurisdiction

· Leave of Court – if TPD is served within 10 days after TPP served his answer – no permission by the court is necessary (after 10 days D must ask for leave of court)


· 100-mile Bulge – service of process can be made anywhere within 100-mile radius around courthouse (in different state and beyond long-arm statute) – important in NY
· Supplemental Jurisdiction covers third-party claims (except claims by P against TPD and permissive claims by TPD )
· Venue is valid for impleader if it was valid for the original action

· Dismissal of Main Action – the court has discretion whether to hear the third-party claims even if the main action is dismissed

· Interpleader 

· This technique is used by the party who owns some debt to one of several claimants, but is not sure whom, to avoid being made to pay the same claim more than once

· Stakeholder begins the suits by depositing into court the amount of the property in question and interpleades the possible claimants to litigate the claim among themselves (stakeholder still has the right to deny debt)

· Interpleading is governed by 28 U.S.C. § 1335 or by Rule 22
· Intervention

· Party who is not initially part of the suit may enter the action on its own initiative

· Rule 24(a) Intervention of Right

· No leave of court is required

· Three requirement for Interventions of Right (all three must be met):

· (1)  Interest in subject matter (property or transaction) of the action

· (2)  The disposition of the action may impair the ability of the intervenor to protect that interest

· (3)  The interest is not adequately represented by existing parties

· Some federal statutes allow some parties to intervene, even if one or more of the requirements above are not satisfied (e.g. the U.S. may intervene in any action involving the constitutionality of an act of Congress)
· Rule 24(b) Permissive Intervention

· The court has almost total discretion (rarely reversed on appeal) whether to allow permissive intervention

· For the party to seek permissive intervention that  party has to have a claim or defense that involves a question of law or fact in common with the pending action
· Supplemental Jurisdiction does not cover parties intervened under Rule 24 – the court has to have an independent jurisdiction over the party seeking to intervene

· Class Action – A procedure whereby one person or small group of representative plaintiffs represent a larger class of persons sharing a common interest

· Jurisdiction – only the representatives must satisfy the requirement of personal and subject-matter jurisdiction and venue

· Amount of Controversy (in Diversity Cases)

· Claims of class members cannot be aggregated for purposes of satisfying the $75,000 requirement for diversity jurisdiction, Snyder v. Harris
· Not only representatives, but also each class member must have a claim for more than $75,000, Zahn v. International Paper Co.  (some circuits, however held that this is no longer required, because 28 U.S.C. § 1367 supplemental jurisdiction statute reversed Zahn

· Notice - All absentee members of the class must receive due process notice of the action and notices of any proposed settlement (does not need to be an actual notice though)

· Rule 23 – To be certified as a class action the case must:

· A. Meet four requirements under Rule 23(a)

· (1)  Numerosity – the class must be so large that joinder of all members is impractical, Rule 23 (a)(1)

· (2)  Typicality – the claims and or defenses of the representatives must be typical of those in the class, Rule 23 (a)(2)

· (3)  Commonality – there must be a question of law or fact common to the class, Rule 23 (a)(3)
· (4)  Adequacy of Representation  - the representatives must show that they can fairly and adequately protect the interests of the class – no conflict of interests and competence of legal counsel are required, Rule 23 (a)(4)

– and – 

· B.  Be classified as on of the three categories of Rule 23(b)

· 23(b)(1) – the individual actions will create a risk of inconsistent decisions, or impairment of the interests of the member of the class (similar thresholds as for joinder of necessary parties under Rule 19)

· 23(b)(2) – D actions were directed against the class as a whole and only injunction is sought (typically civil rights cases where the class says that D discriminated the class and seek the injunction against further discrimination)

· 23(b)(3) – when money damages are sought and a class action is superior to other available methods for deciding the controversy (typical 23(b)(3) case is securities fraud or antitrust litigation)

· Notice Requirement – in 23(b)(3) cases notice is required (constitutionally so, Shutts)
· Individual Notice – notice by mail must be given to all class members whose names and addresses can be obtained with reasonable effort
· Publication Notice – only if names and addresses cannot be obtained with reasonable effort, publication notice may suffice
· Opting-Out – the notice must give a member of the class the opportunity to opt out of the class if he wishes and inform that the judgment will affect him (favorably or not), unless he chooses to opt out

· Cost – the representative plaintiff is bearing the cost of identifying and notifying all class members, if they don’t pay up the case must be dismissed (that why there is much litigation about how to classify the class under 23(b), in many cases the litigation will not proceed if class is classified as 23(b)(3) class)

· Appealability of Class Certification – because the classification of the class is so important in these cases (usually if no class no action), the decision is immediately appealable – this is an exception to final judgment rule(technically the case may proceed as regular individual suit)

· Court of Appeals has discretion whether to hear this appeal or not

· Binding Effect – a judgment in a class action binds absentee members of a class only if they have been adequately represented, Hansberry (members of 23(b)(3) class may opt out and then they are not bound by the adverse judgment, but they also cannot use the favorable judgment in future actions)
· Settlement – any proposed settlement of the class action must be approved by the court
· The court will approve et settlement only if the interests of the absent class members are adequately protected
· Notice of any proposed settlement must be given to all class members

· 10.  Former Adjudication

· Terms:  

· Former Adjudication – Res Judicata

· Claim Preclusion – Res Judicata

· Issue Preclusion – Collateral Estoppel

· Waiveable Defense – Res Judicata is a waiveable defense – if it is not pleaded, it is lost

· Claim Preclusion – A final judgment on the merits of the claim precludes the same parties and their privies from relitigating the same claim
· (1)  Final judgment on the merits

· (2)  The same parties (or their privies)

· (3)  The same claim
· What important for claim preclusion is the opportunity for the claim to be litigated – whether the claim could or should have been litigated in the prior action
· Bar – when the party suffers the judgment against it the claim is extinguished – the party is barred from relitigating the claim
· Merger – when party receives a favorable judgment the claim is also extinguished – the claim is merged in the judgment
· Approaches to Claim Preclusion

· Transactional Approach – “same claims” are all claims arising out of the same transaction or occurrence – this is broader FRCP approach (states that follow FRCP usually use this, NY which is Code Pleading state also uses transactional approach)
· “Narrower” Approach – some states use “same evidence” rule or “Same Primary Rights” rule (CA) to determine which claim is the same as another
· Jurisdiction and Claim Preclusion – if the court trying the first action would not have the subject matter jurisdiction over the current claim the claim will not be precluded
· Restatement position – the claim will not be precluded only if the party was required to bring the first claim in the court of limited subject matter jurisdiction

· Judgment on the Merits – not every judgment is on the “merits”
· Rule 41(b) – A dismissal is not a judgment on the merits if it is for:
· Improper venue
· Lack of jurisdiction

· Failure to join a party under Rule 19

· Or courts specifies that dismissal is “without prejudice”

· Rule 12(b)(6) dismissal may or may not be on the merits – the party who suffers dismissal for “failure to state the claim” must ask the court to mention that is “without prejudice”

· Default Judgment is judgment on the merits (or there is no effect of default judgment at all) – default judgment may be attacked collaterally (only on jurisdictional grounds) or under Rule 60(b) (good luck trying to reopen the case)

· Issue Preclusion – the same issue (not the whole claim) is precluded from relitigating – the court is compelled to make the same finding of fact that the first court made 
· (1)  Same issue in both cases

· (2)  Adequate incentive and opportunity to litigate

· (3)  Issue was actually litigated and determined

· (4)  The issue was essential to the judgment
· What important here is whether the issue was actually litigated 
· Two components of issue preclusion problem:
· The legal and factual proposition – whether this is the same issue

· The procedural setting in which that proposition was decided – whether issue was actually litigated

· The Issue Essential to the Judgment – the problem may arise when a judgment rests on alternative grounds and there is no telling that particular issue was “essential” to the decision or not

· Restatement of Judgments I (still a majority approach) – all issues litigated and decided are precluded from relitigation  

· Restatement II – no issue is precluded if decision rests on alternative grounds

· Mutuality of Estoppel – historically for the issue would be precluded only when preclusion would apply to both parties mutually – in effect the issue preclusion worked only between the same parties
· Modern Approach – for the issue to be precluded the second controversy does not have to be between the same parties as the first one  if all four requirements above are satisfied
· Defensive Use of Issue Preclusion –  D, who was a stranger  to the first action, asserts estoppel against P, preventing P from relitigating the issue decided against P in the first case – such use of collateral estoppel is generally allowed
· Offensive Use of Issue Preclusion -  P, who was a stranger  to the first action asserts estoppel against D, preventing D from relitigating the issue decided against D in the first case – such use is also allowed but with some reservations:
· Offensive use of collateral estoppel actually promotes litigation – some P will wait until some other P will litigate the case (instead of joining it) to see if any issues would be decided in their favor and then bring their own 
· Multiple P Anomaly – In the case with 200 victims and 200 suits, D may win first 20 suits on the issue, then loose 21st and find himself precluded from litigating the same issue in other 179 suits – in actions arising from a single incident, when D may be a subject to inconsistent judgments, neither party can claim the estoppel
· D may not have the same incentive to litigate the first case (e.g. smaller claim) but then find himself prevented from litigating the issue in the case with higher stakes
· D may not have the same procedural opportunities available to him in the first trial (no jury, less extensive discovery)
· The trial court has a discretion in light of such factors not to apply the collateral estoppel (both defensive and offensive uses)
· Note:  True stranger to the first action will never be collaterally estopped by the former judgment, but he may benefit from issue preclusion rules
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