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Based on “Sum & Substance” tapes

Powers of Government

Constitutional Law can be separated into two broad categories: the powers of the government and the liberties of the individuals.

The Constitution is a framework of government

It carves out powers for the federal government it identifies the proper subject of those powers and puts some limitations on what states can do and then it leaves all other powers reserved to the people and the state

Framers wanted an effective and workable government-wanted to protect against oppression and tyranny-division or dilution of power

Federalism: the framers wanted national unity and effective national system, at the same time they wanted diversity of state and local governments.  Simultaneously have a federal and national government and state and local governments- split the atom of sovereignty

What part of the government gets to take what actions? 

In looking at Q of governmental action, you have to consider first whether the branch taking the action is constitutionally permitted to do so. 

Start by looking at the power of the federal government

1st the power of the federal courts- Specifically the power of the Supreme Court

The reason we start with the federal courts-Marbury v. Madison-  The federal courts and the Supreme Court is charged with interpreting what the Constitution means. Judicial Review

Judicial Review: the power of the courts to declare acts of government officials unconstitutional, that is void and invalid according to what the Supreme Court interprets the Constitution to mean.   The court is the last word on the matter.

Courts judgment will be the law of the land unless the court changes its mind or unless there is an amendment-legislation will have no effect.

“We are final because we are infallible, we infallible because we are final”

In Const interpretation

1. text-language of const

2. history surrounding the adoption of the text

3. the structure of the C as a whole

4. core purposes or policies

5. judicial precedent

No textual grant of judicial review in the Constitution.  The evidence of framers intent to have cts exercise jud review is inconclusive- the court itself created this theory

The court in Marbury said that the C is fundamental law-Superior to all other legislation-It is a written C meant to bind all actors.

Who decides whether legislation actually conflicts with what the C requires-Who decides whether the C has been violated?

The C is a species or kind of law and it is the province and duty of the court to say what that law is and interpret that law.

Marbury v. Madison

Writ of mandamus-read the Judiciary Act of 1789 as giving original jurisdiction in his case allowing him to begin his case in the Supreme Court.-Art. III of C describes the cases that the Court can hear under original jurisdiction and this did not include the type of case brought here-Conflict between C and the legislation- Court found that the legislation had to give way to the Constitution

We have taken a very expansive view of the power of judicial review that came out of Marbury.

Cooper v. Aron-court pronounced that the federal judiciary is supreme in the exposition of the law of the C. So we have a strong form of judicial review. Ct interpretation binds all other federal actors and state and local government actors as well.

Hunter v. Martin’s Lessee- The court considered review of a judgment of state court which reaches a federal issue.  Claim of land-one under state law and one under federal treaty-state court found that the federal treaty did not apply-case went up to supreme ct for review-Ct ordered a reversal and said that the treaty did control- State ct said that the federal court had no review authority- Ct said when state ct decides a case that involves federal law the Supreme Court most certainly has review authority to make sure the federal issue was resolved correctly. Three reasons for review authority- strong textual argument-(Art. III) -history of C and contemporaneous understanding of what the C meant-( the first Congress specifically provided for federal review of state courts involving federal issues)-strong policy argument (uniformity of federal law)

Cohens v. Va

Same issue of Supreme Ct review of state court decisions. Marshall said that states and state courts are not wholly independent sovereignties. They are sovereign within the framework of the C- with the Supreme Court being the Supreme law of the land.

Judicial review= centerpiece of C Law

There are fundamentally different views on how the Court should exercise Jud Review.

Active role for Court-Ct insulated from politics (lifetime tenure, not elected…)

-the justices are well-suited to determine what the law means, outfitted by reason-the Ct is the least dangerous branch for this role (has no money and no armies)

Restrained Role for the Court- should be used only when absolutely necessary- because court are not elected they are thwarting the will of the people- better if judgments are made by legislature- counter majoritarian-diminishing democracy in general.

Court is self conscious of its role in the federal scheme. Court decisions reflect also what the court thinks its role should be.

Limitations on When a Court can Act

Main limits arise out of Art III

*limited jurisdiction-only get to hear certain kinds of cases

*Congress has power to limit the jurisdiction of the court

*the particular cases that federal courts may hear must be actual “cases” or controversies 

(justiciability-standing, mootness, ripeness)

*Art. III requires that there be a Sup Ct. divides into original and appellate jurisdiction-requires that Sup Ct can only hear certain kinds of cases: “arising under” jurisdiction or federal question jurisdiction and cases involving parties that are from different states-diversity jurisdiction, also admiralty cases, states are a party…

Unless the case falls into one of these categories, the Sup Ct can’t hear it.

*Congress’ power to control the jurisdiction of the federal courts-Ex. Amount in controversy requirement added by Congress-Congress must confer jurisdiction for the federal courts- Congress has some power to affect the jurisdiction of the Sup Ct.  Congress has NO power to abolish the Sup Ct or to affect the jurisdiction granted by Art. III, original jurisdiction-Does Congress have the power to alter the appellate jurisdiction of the Sup Ct? Yes-C specifically grants an exceptions power to Congress to limit app. Jurisdiction.

Ex Parte McCardle

Issue of how far the Exceptions Power extends. Statutorily conferred jurisdiction-the court suggested that the exceptions clause was extremely broad, can cut back on the appellate jurisdiction of the Supreme Court. 

Only limited observations about this power due to lack of litigation 

Congress can not violate civil liberties through Exceptions power

Congress can not violate separation of powers-can’t make particular cases come out a certain way

Must be a neutral withdrawal of cases for appellate jurisdiction 

*Justiciability Limits-federal courts may only hear cases or controversies.  A case or controversy is a real fight between adverse parties where a resolution of that fight is appropriate by a court. 

Chief purpose is to create a boundary between law and politics-if it is a pure policy issue, go to the legislature to get redress.  

Three kinds of questions:

1. who is bringing the suit-standing

2. when is the suit being brought –ripeness and mootness

3. what question is being asked of the court-advisory opinions and political questions

Standing

General rules of standing-whether a particular plaintiff can go into court, must have proper stake

1. injury-in-fact, plaintiff must have suffered a personal actual harm

2. satisfy the requirement of causation-the harm is fairly traceable to government actions

3. the lawsuit is redressable by a court order that you’re seeking

Injury-in-fact, can be created by Congress-Example, Congress passed a housing act that you have a right to live in an integrated community. Congress can create interests, the injury to which would be an injury in fact.

Congress can not confer standing to someone completely unaffected by the harm.

Lujan v. Defenders of Wildlife

Endangered Species Act-Congress allows “any person to bring an action to enforce the statute.” Sup CT says there is no standing. They lacked standing because they were unable to show concrete and personal harm. Plaintiffs attempted to use future plans to someday visit these endangered species overseas-too speculative. You need injury in fact.

Causation-is government the proximate cause of the harm you are complaining of. Fairly traceable to what the government did.

Redressability: You have to show that if the plaintiff gets what he is seeking it will actually take care of the harm.

Worth v. Selden

Pennfield, NY outside of Rochester-many groups of plaintiffs- exclusionary zoning regulations. The plaintiffs ran into problems with causation and redressability even though they did have an injury-in-fact. Therefore, no standing.

**Standing Problem: Look closely in each case at who is bringing the suit. Go through the list of requirements of standing**

Specialized rules of standing

1. Tax payer standing- There is NO tax payer standing where person is challenging a governmental action based on being a tax payer and his or her money is being used as a harm. The reason why this is not really allowed is because it is such a small amount. There has been one exception (Flask v. Cohen).

2. Citizen standing-there is NO citizen standing basing standing simply from being a citizen of U.S.-general grievance.  Congress can confer an interest in people, but the plaintiff must still experience harm.

3. Third-party standing-coming into court to represent the rights of someone else-Generally speaking, there is NO Third Party Standing.  There are policy reasons for having the party actually harmed bring the suit.  This rule is concerned with prudence rather than Article III. There have been relaxations of the rule or exceptions. The hardship exception-needs three factors

a. The person in front of the court has experienced some concrete injury himself-some stake of own

b. Person must have close relationship with the party

c. If there is some hindrance or hardship keeping the proper plaintiff from bringing suit (ex. Discrimination, abortion-socially charged issues)

4. Standing of Associations or Organizations- Association coming into court raising the rights of its members. Look through the organization and see if the members themselves would have had standing

a. Direct injury to one or more of the members

b. Injury has to in some way relate to the association

c. Nature of the injury and the relief that the association is seeking had to be of the kind that you don’t need the individual participation of each member-satisfied with injunction or declaratory relief-not damages.

Ripeness and Mootness- When can you sue?

Blend of article III and prudential concerns

Ripeness

Must have actual harm or the imminent threat of harm-Bleeding Plaintiff Rule
Do not want to have to anticipate the harm, need to see the actual injury.

Example, the challenge of a proposed law or challenge of statutes that are going to be applied to them but have not yet been

Mootness

A current actual controversy between the litigants at all stages of the case, including the appeal-Case must stay alive

Ways around mootness:

1. if case is brought as a class action, the case will not be moot as long as one member of the class still has a live case

2. unresolved collateral consequences- signs of life in the apparently dead lawsuit-by-product issues that remain alive-often in criminal cases where by the time the case gets to appeal the sentence was served-a collateral consequence is the effect of a criminal record. 

3. injury is capable of repetition to the particular plaintiff, yet because of the nature of the injury it is going to evade review because by definition it would be impossible for it to survive the length of the proceedings. Example, pregnancy: Roe v. Wade
4. defendant is attempting to moot a case by voluntarily stopping its illegal behavior. Sham mootness.  Example, someone throwing garbage on your property everyday and on day of trial the defendant says the case is moot because I am going to stop. There would have to be no reasonable likelihood that the defendant can return to his old ways.

Questions that the Court will not Answer: Political Questions and Advisory Opinions

Political Question: two main characteristics

1. textually committed the matter to the President or Congress, committed to the political branches for a decision

2. if the particular question presented are beyond the competence or enforcement capability of the branch, lack of judicially manageable standards

Courts determine whether or not something is a political question

There are relatively few issues deemed political questions

-Congress’ ability to judge its own members based on age…

-impeachment of the judges or President (Nixon v. U.S.)

-matters about foreign policy and military actions

-determining when hostilities of war are over

-treaty and trade negotiations of President

Political branches like Congress and the President more appropriately determine these issues.

Advisory Opinions

Cases where the parties will not be bound by the decision of the court. 

Courts will also not answer abstract questions in the nature of hypotheticals-need specificity

Self imposed Rules of Restraint
Techniques of avoiding constitutional questions used by the Court

1. federal courts will not decide a constitutional issue before necessary to do so and then will do so only as narrowly as possible

2. if a case raising constitutional issues can be disposed of on a non-constitutional ground that will always be preferred

3. if possible, statutes should be construed in such a way as to avoid  constitutional issues.

Checklist for answering questions where parties take case to federal court

1. Ask yourself is there jurisdiction, is the case with in the Art. III jurisdiction.

2. Even if within jurisdiction, has Congress appropriately taken away that jurisdiction?

3. Look closely at the particular case itself 

a. Is there standing

b. Is the timing correct?

c. Is it a question that the court will answer?

Powers of the President

Executive power-power of President in relation to Congressional powers

When can the President act without Congress?

When must the President share power with Congress?

Under what circumstances does Congress act alone, taking President out of the picture?

Issues involving Presidential power are very political in nature.

Domestic Powers
President plays role with Congress in law making by signing bills into law or by exercising a veto-joint venture

Executive power per se

Congress makes the laws, the President carries them out or executes them.

· What if the President is acting without any authority from Congress, is that ever ok? We don’t have many cases on this because, in general the courts allow for a broad expansive power of the President, finding some kind of authorization. Does President have any inherent authority to act on his own? Yes, there must be 2 factors-emergency and Congress has not negated President’s ability to act in the way that he did.  Youngstown Sheet & Tube v. Sawyer [steel seizure case]-President told fed officials to take over and operate the steel mills of the country-action came during the Korean war-needed an unlimited amount of steel for military purpose-H: President could not act. Although there was an emergency (the need for steel during the Korean War), they noted that Congress had specifically considered and declined, therefore negated giving the President this kind of seizure authority. This case announces inherent authority in the President (not found in this particular case, but it is possible) if the 2 factors are met. 

·  President’s power to execute the laws sometimes means that the President has a duty to execute the laws- Impoundment controversy-President Nixon impounds money and does not spend on programs that Congress passed- The President must carry out laws if specifically so directed.  Look and see what Congress said-degree of discretion to the President.

· How much authority Congress can actually give the President?-delegation doctrine-Can Congress delegate too much power to the executive branch? Congress cannot delegate powers that are uniquely assigned to it, such as the power to impeach. And Congress cannot delegate all of its legislative power to President.  Generally speaking, Congress has broad authority to delegate wide swaths of authority to the executive branch- rule ct developed to judge this: so long as Congress sets forth some intelligible principle to guide the exercise of the executive discretion, then the delegation will be upheld. Courts have essentially left this area allowing Congress to delegate.

· Congress has many reasons to delegate broadly (time and ability, politics), but Congress also realizes with the advantages of delegation come disadvantages. The chief one being that whenever you delegate your authority broadly you are giving up power and your giving up considerable power to the executive branch. Legislative veto-Congress delegates broad authority to executive branch but reserves a veto over the particular acts the executive takes. I.N.S. v. Chadha- the court said that the legislative veto is unconstitutional.  If Congress delegates broadly and doesn’t like what the executive does with this power, its response is limited to the legislative process-requiring passage by both houses (bicameralism) and signing of the bill by the President (presentment).  This process may not be short-circuited. Formalist approach. White-dissent took functionalist view. Under functional view-see how particular power is actually working, does it aggrandize power in one branch or foster an interference with one branch in the affair of another. If not and makes allocation of power run more smoothly and is not specifically prohibited by the Constitution, then it ought to be upheld. Clinton v. New York- line item veto law constitutionality- Ct says it violates presentment clause. In legal and practical effect, the arrangement was akin to the President amending a law by repealing a part of it. CT says no constitutional authority for President to repeal or amend in that way. Options are only to sign the whole of it or repeal the whole of it-presentment clause. Constitutional silence which did not allow for the line item veto should be construed as a prohibition because Constitution crafts finely wrought system about how laws are enacted and this system was the product of extensive debate and compromises, so we have to follow historical specific process. Dissent (Scalia and Breyer) functional approach-no difference from Congress granting authority.

The Power of Appointment and Approval

Art II is the chief article that deals with Presidential power. Under Art II Sec 2 Clause 2-it says President has the chief role with respect to executive officials- principal officers-President may appoint these officials with the consent of the Senate (ambassadors, justices of the Sup Ct, cabinet leaders)-inferior officers (subordinate-limited scope of duty of jurisdiction) Congress may vest the appointment of those officers in the President alone in the courts of law or in the heads of department-

Gives Congress a role- Congress may never directly appoint executive branch officials. Congress may vest the appointment of these inferior officials.  Morrison v. Olsen- if Congress vests the appointment of independent counsels not in President but in courts of law- is that ok-Ct said yes-independent counselor are inferior officers and appointment can be appointed- Functionalist view- Art II permits this and since appointment of independent counsel in this limited context didn’t impair the ability of the executive branch to perform its executive functions, CT upheld appointment.

President plays key role, Congress may vest appointment of inferior officers and Congress may not directly appoint officials.

Removal of executive officials

Congress may never directly remove an executive official, but it can limit or constrain the President’s ability to remove officials. It can so this by saying President can remove only under certain circumstances, ie. “only for cause”. 

Power to Pardon

President alone has the power to pardon for federal offenses. Scope of power is broad.

Commander in Chief Powers

The President is the commander in chief of the armed forces. Not much law here or legal precedent

General precedents: Congress alone has the power to declare war. President may act to repel invasions and other emergency action to protect the lives of its citizens.

Always look for some kind of Congressional approval when President is acting alone.

Congress does control from the purse.

War Powers Act- President required to justify the commitment of troops after a certain period of time and to seek Congressional approval for the commitment of troops. Debate as to the constitutionality of this act.

Foreign Affairs Power

Shared between Congress and President

President does have power to act without any approval of Congress when the President is acting as the chief foreign policy spokesperson for the government. The President has constitutional power unilaterally to do things like receive ambassadors and prime ministers, to recognize foreign governments. 

President does need Congressional approval when it comes to acting. President does need some kind of approval when it comes to preparing a treaty and at least no negation of approval for entering into executive agreements with foreign governments.

Executive Privileges and Immunities

1. Privilege not to disclose information

2. immunity that President enjoys from civil lawsuits for damages for actions taken while President.

Constitution does not speak to point of privilege not to disclose information, but the Court has held that the President as a functional matter in order to carry out the duties of the President enjoys a presumptive privilege not to disclose Presidential communications. The privilege was articulated in United States v. Nixon- Nixon taping conversations in oval office, special counsel sought a subpoena to turn over tapes, President asserted an absolute privilege. CT said President had a presumptive privilege. Sometimes the information can be recovered from President. Circumstances- specific need for information-need for information is important (due process for criminals on trial)-and if court can place appropriate safeguards to ensure minimal interference with Presidential confidentiality, then under those circumstances the presumptive privilege can be overcome. It is not absolute.

Immunity privilege- Nixon v. Fitzgerald- Fitzgerald a government employee sued the President for damages because the employee testified before Congress about some cost overruns in the military-President ordered him fired. The firing was contrary to civil law.  Supreme Court announced an absolute immunity from private civil suits for damages for any acts that the President takes as President.  Theory- President must have this immunity in order to preserve his ability to act as President. If subject to suits all the time=intolerable burden and on time and effort. 

President not completely above the law because there were always the remedies of impeachment or the next election.

Criminal actions and injunctive or declaratory relief actions not covered in the immunity. Also, not covering the acts of President after the presidency or before he takes office.  Clinton v. Jones- Ct said that a sitting President may be sued for acts taken before he became President. The court said such suits not necessarily a distraction and certainly no interference with Presidential act because all of this happened before the President took office.

Powers of Congress 

Theory of federal powers- the federal government is a government of enumerated powers acts by the federal government including Congress must be authorized by the Constitution. Contrasts with the powers of state governments. State government’s have a general power to act for the health safety welfare morals of their citizens. This is known as a police power. Congress does not have a police power. You have to trace back the power to some power authorized by the Constitution. The primary sources of Congressional power in the Constitution can be found in Art. I. Congress’ enumerated powers have been interpreted very broadly.  Necessary and proper clause aids the broad powers.

McCulluch v. Maryland- Congress created a national bank. Exercise of that authority was upheld on the theory that Congress does have various enumerated fiscal powers (tax, spend, coin money). Congress con conclude that having a bank might be seen as necessary and proper and useful as a devise in carrying out the fiscal powers. Congress may exercise not only its enumerated powers but it may also do all things necessary and proper, useful and convenient to carry out the enumerated powers.

Art I

-power to regulate commerce

-power to tax

-power to declare war

-to control federal property

-powers over bankruptcy and copyright

-powers to enact civil rights statutes under 13,14 and 15th amendments

The Commerce Clause

General standard-the standard to judge whether Congressional acts are properly within the commerce power

Under Art I sec8 Congress does have a power to regulate commerce with foreign nations, among the states and with Indian tribes.

Among states- modern test is: Congress can regulate not only obvious interstate commercial activities (regulating channels of commerce of instrumentalities of commerce, mail or phone system) but can also regulate purely local and intrastate activities that by themselves or aggregated with other similar activities substantially affect interstate commerce.

Court has played a hands-off role, Congress itself will determine whether activities have a substantial impact on interstate commerce and so long as determination is rational, Congress’ laws will be upheld.

Wickard v. Filburn- Plaintiff challenged the Federal Agricultural Adjustment Act whereby Congress set limits on prices of wheat.  Farmer subject to law because he grew wheat on his farm. Grew it only for his own consumption and use. Plaintiff stated no commerce in his wheat. The court said that Congress could rationally conclude that farmers that use wheat for their own home consumption also affected the market in wheat because what they grew for themselves they than did not have go out and buy in the market. Ct said if look to cumulative effect of all farmers carrying on this way that conduct could have a substantial effect on the price of wheat and therefore interfered with the commerce of wheat. Even this is within the commerce power-What if 10,000 people did this activity? It would affect interstate commerce.

Heart of Atlanta v. U.S. and Katzenbach v. McClung- involve the constitutionality of the 1964 civil rights act banning racial discrimination in public facilities. Hotel argued that statute doesn’t apply at all and secondly that the statute is unconstitutional. The court disagreed. The court concluded that racial discrimination at hotels near interstate highways which would inevitably deal with interstate travelers-could put a damper on, could restrict and affect substantially interstate commerce. Other case was a family owned restaurant, local restaurant discriminated on the basis of race. Restaurant said too local and too intrastate to have commerce clause apply.  The interstate connection to the restaurant was that it sold interstate commodities such as bread and other things that had traveled through interstate commerce-jurisdictional hook to interstate commerce. The idea of regulating discrimination in businesses does have an affect on interstate commerce in general, if there’s discrimination in a specific region people will not travel there or set up business there.  Could cumulatively and substantially affect interstate commerce.

Whether Congress could rationally conclude that the activity could have a substantial affect on interstate commerce.

Perez v. U.S.-Broad based application of Congress’ power under the commerce clause- Consumer credit protection act-prohibiting lending at usurious rates, loansharking- Perez claims too local- Sup CT says can come within the commerce clause because Congress can cast a wide net, it can regulate a class of activities that collectively have an impact on interstate commerce.

Those cases demonstrate the flavor of how broad the commerce clause power is interpreted and the courts willingness to find activities within the commerce power.

But there are limitations on Congress’ powers-especially seen recently.

Limitations

1. Congress can not exercise the commerce power in a way that would violate individual liberties

2. Limits that arise in order to protect the sovereignty or the integrity of the states in our federal system.

3. There are some areas that are outside the scope of the commerce power.

Can Congress use the commerce power to tell state governments what to do? Can they actually tell state officials what they must do? Aren’t the states sovereign entities?

National League of Cities v. Usery-the court considered the constitutionality of the FLSA-saying that employers must pay a minimum wage and sets hours limitations. Law applied to state and local governments-Nat’l League sued saying that this law as applied to the states was beyond Congress’ power and violated the 10th Amendment because it violated the integrity of the state. The majority of the ct agreed and struck down the application of FLSA to state and local government. In areas of traditional state activity (payment of wages to employees in areas like police and fire) Congress cannot pass laws that unduly interfered with the states by telling them what to do. Such action impaired state sovereignty.

Garcia v. San Antonio Metropolitan Transit Authority- essentially same issue raised as Nat’l League. Whether Congress can apply the minimum wage maximum hours rules to state workers and local workers. Ct now said-Congress could do this overruling Nat’l Cities. Applying that case was too hard, could not figure out what is and is not a traditional state activity or what is to great an impairment on those activities. Should be left to the political process for state and Congress to figure out. 

New York v. U.S.- Are there some kinds of actions that Congress may not take because they apply directly to the states as such because they tell the states what to do. Answer yes. –Radioactive waste law telling states to come up with a plan- Congress gave money incentives, allowed states that did have disposal sites and operated them responsibly to charge extra money from states using them (both upheld), Congress also said if any state does nothing, then Congress directed that those states would have to pass legislation where they would have to take title to the waste (unconstitutional). Congress can of course get states to do what they want by conditioning money on the performance of specific acts and Congress can of course preempt a field and take it over, regulate the behavior of citizens in that field even if the states were previously regulating. But what Congress may NOT do is Congress may not tell states what laws they have to pass as their own state laws.   “Congress may not commandeer the legislative processes of a state by directly compelling them to enact a law that enforces a federal program.”  This really came down to political accountability.

Prince v. U.S.- Brady Act-federal gun control law- law requiring state and local sheriffs to perform background checks while the federal regulatory system was set up.  The Constitutional text doesn’t speak to problem, the answer must be found in historical understanding and practice, the structure of the Constitution and in prior precedent.  Concluding –lack of use of such authority historically and up until recently by Congress suggesting that there is no power to use states to carry out federal programs. Requiring state courts to hear federal claims is distinguishable because the Constitution itself anticipates this. Under our structural scheme states and federal government operate directly on the people, each of them, neither operates through the other. States are not the instrument of the federal government. States must remain directly accountable to their own citizens and the imposition imposed by the Brady law was more than mere ministerial obligations, the likelihood was high that the state sheriffs not Congress would be blamed for the background checks. Commerce power may not be used to compel states to enact laws (NY v. US) or now to administer (Prince v. US) a federal program. 

Limitation on the scope of Congress’ power

Between 1936-1995 the court did not strike down one federal law as beyond the scope of Congress’ commerce power.

U.S v. Lopez-(1995)- gun free school zone prohibiting carrying a gun near a school- Court says act was beyond Congress’ commerce power. Congress has 3 areas it can regulate under the commerce clause; it can regulate the channels of commerce, the instrumentalities of commerce, and the activities having a substantial impact of interstate activities. If you had a statute that affects purely intrastate activities and is not commercial in nature and has nothing to do with commercial activities or commerce, then it is not with the commerce power because it is not regulating an activity that has a substantial impact on interstate commerce. Possession of a gun in a local school zone is in no sense an economic activity, even if repeated by many other (cumulative effect) it would not substantially affect interstate commerce. Finding a limit here otherwise every activity could some way be tied to interstate commerce. Court concerned with possibility of court regulating educational law and family law, areas where the state has historically been sovereign.  The court introduced this limit; If Congress is regulating intrastate activity that is not itself commercial in nature and that it not connected with commerce in any way its outside the commerce power and Congress may not pass legislation over it. 

What is the real effect of Lopez? 

Can Congress get around Lopez by putting in the interstate jurisdictional hook?

Are there any other Lopez kinds of cases that now look vulnerable after Lopez?

On exam-

Likely that you’ll have to deal with some kind of federal statute, congressional statute that regulates intrastate or local activities particularly in an area traditionally left to the state, like possession of weapons, If the activity is not commercial in any obvious or direct way, if it appears not to affect interstate commerce, you at least have to grapple with the idea that Lopez will say that it is beyond Congress’ power to enact.

The Spending Power

Under Art. I sec 8 Congress may spend federal monies to provide for the common defense and general welfare.

This is a fiscal power, not a regulatory power- Broad authority of Congress.

Congress can use the spending power to provide money to state and local governments and to attach reasonable conditions that the states must comply with in order to receive the funds. This power operates as an end run-around the limitations of the commerce power. 

Consider this, If Congress wants the states to do something and it can’t tell them to do it directly, (ex) It can’t tell them to pass legislation (NY v. US) and it can’t tell them to enforce federal programs (Prince v. US) or can’t reach a certain subject because it is not sufficiently economic or connected to interstate commerce (US v. Lopez) or maybe Congress just doesn’t want to regulate in an area directly, but it wants the states to regulate in that area, What Congress can do is say to the states, “look here’s lots of money, a grant of aid, we’ll give you this money if you adhere to certain conditions.” Basically like a bribe.

Courts have upheld use of spending power as a way for Congress to get the states to do what Congress wants them to do.

There are some limitations on the use of the spending power

1. this power can not be used to violate individual liberties

2. the conditions imposed must be reasonably related to the purpose for which the funds are given

(ex)-Congress wanted states to adopt 21 age for drinking in order to get highway funds. Court was very generous finding reasonable relationship between drinking age and highways-connecting it to drinking and driving in order to get to the beer.

3. Congress has to be clear when expressing conditions

Federalism: Relationship of the States to the National Government

For states we are not looking for sources of authority, like we do for Congress, instead looking for limits in Constitution that bars the state’s police power from being applicable.

U.S. Term Limits v. Thornton- raised the question of whether states can impose term limits on members of Congress-allowing only so many terms for Congressman to serve. Ct said- that putting a limit on how long a Congressperson could serve was really like putting an additional qualification on who could be a member of Congress to run office. Ct said- Constitution itself establishes the qualifications for members of Congress (age, citizenship, residency). States can not add to these qualifications by putting on term limits.  Historical argument-Congress couldn’t add to the qualifications of Congress-Could states do it? The powers reserved to the states are only those powers that pre-existed the Constitution and since electing people to Congress was a new right arising from the Constitution itself that could not be within the states’ power to regulate. Dissent (Thomas) all powers not specifically granted to the federal government lied with the states. The ultimate source of Constitutional authority is the consent of the people of each individual state and not the consent of the undifferentiated people of the nation.  

What powers are left to the states and what are there limits?

There are four kinds of things that states may not do under the Constitution:

1. states are forbidden expressly from doing certain things by the very words of the Constitution( coin money-Art1 sec 10 specific limitations)

2. there are things states can’t do unless Congress gives its permission (waging war)

3. may not take certain actions because state law or state regulation constricts with or obstructs federal law-doctrine of supremacy of federal law (Art  6): federal if authorized by the Constitution prevails over any conflicting state law. Doctrine of preemption-(ex)Congress passed a broad based regulatory scheme in a certain area and assume Congress did not say anything about what the states could or could not do in that area-and assume states also wanted to regulate in that area- is the fact the Congress regulated extensively in that area an implied conflict with states also being in that area-field occupation? It is a matter of interpretation. If subject regulated involves national security or involves a notional or uniform rule, then doubts about preemption are likely to be resolved in favor of preemption- if on the other hand is the subject is traditionally regulates by states preemption will not be as readily found. If conflict between state and federal law where state law frustrates federal law (ex) state food labeling law and federal food labeling law, even though the federal food labeling law didn’t say anything about ousting state food labeling law and even though there was no direct conflict, maybe one of the purposes of the federal law was to simplify the labeling on foods-state law frustrates the carrying out of federal policy and that would be enough to invoke supremacy and preemption. State law can coexist if it is supplemental and not conflicting.

4. where acts of state and local governments are prohibited not because they conflict with federal law, instead prohibited just because the Constitution gives Congress to regulate in an area if it had wanted to. Even if Congress does not use its power there are negative implications that limit state power-Negative Commerce Clause, Dormant Commerce Clause.

Negative Commerce Clause-

Congress granted broad powers over interstate commerce and the framers wanted it this way-interstate commercial activity of course takes place within the states-states have a need to regulate what goes on in their borders (need to tax, tend to problems, regulation of roads and stores).  Basic rule: States can pass laws that regulate interstate commerce but first they must not discriminate against interstate commerce and second they must not unreasonably burden interstate commerce.

Discrimination:

The absolutely strongest argument that will be available to you to invalidate any state law or local law under the negative commerce clause is that it discriminates against interstate commerce. Prefers intrastate commerce over interstate commerce.

Purposefully discriminatory- per se invalid, you may not discriminate to achieve an economic advantage. (think tariff on out of state goods, or gives in-staters a preference)

Ex. Wyoming v. Oklahoma- Ok law requiring power plants in OK to burn a certain mixture of coal, the coal had to include at least 10% of coal from OK. Preferential advantage for instate resources=per se invalid.

Discriminating in order to serve legitimate health and safety reasons under police power- The effect is still discriminatory.  State has very narrow discrimination ability. Rule: If the state is discriminating, but it is doing it for health and safety reasons, that law will be declared invalid unless the state can prove that it had no reasonable non-discriminatory alternative ways for achieving its objective.  Difficult test to satisfy.

Ex. Dean Milk v. Madison- city of Madison made it unlawful to sell milk unless the milk was pasteurized in the in state facilities. City claims- health and safety reasons. Law invalidated.  There were ample alternatives available that were not discriminatory. Economic protectionism.

Philadelphia v. New Jersey- NJ prohibited importation of garbage from out of state. Garbage=commerce. NJ stated not doing it for economic protectionist reasons. Ct struck down law because NJ could not prove there are not any other alternatives.

Rare case where state could survive this test. Ex. Maine v. Taylor-Maine banned importation of baitfish from out of state. Law upheld. Maine acting for health and safety reasons-baitfish carry certain out of state parasites-environmentalist protectionist measure.  We have no reasonable and non-discriminatory adequate means of protecting these fish. No test for parasites, Maine couldn’t figure out which fish had the parasites and there was no cure.-think quarantine laws.

Unreasonable burden on interstate commerce. Must find that the law is extremely burdensome and one where the actual benefits to the state from the law are very minimal.

Southern Pacific v. Arizona- AZ wanted to limit the length to trains going through AZ. Ct said this is an unreasonable burden. The protections that the state would get from smaller trains would be negated by the increased amount of smaller trains going through. It was also a severe burden and obstruction to interstate commerce. Law struck down.

Summary- RULES

NO discrimination

-discrimination for protectionist reasons-per se invalid

-discrimination for health and safety reasons- state law can survive only if state can show it had no reasonable alternatives achieving its objectives (laws almost always fail)

-even if it does not discriminate a state law could still be struck down under the negative commerce clause if it imposes an excessive purpose on interstate commerce particularly is it achieves minimal benefit.

Exceptions

Market participant doctrine: whenever the state is acting, not as a regulator of the behavior of what other people or companies do, but where the state is acting itself as buyer or seller in the market, the commerce limitations do not apply at all.

So if state is buying or selling goods, it can discriminate and it can unreasonably burden interstate commerce.

State is only buying or selling goods and not regulating.

Another way to avoid the discipline of the negative commerce clause-Congressional Authorization, congressional permission-even though under negative commerce clause we said a state can not discriminate and can’t excessively burden interstate commerce, a state is wholly free to do both of those things if Congress allows it to do so or gives its permission.  It can permit state action where it would otherwise be prohibited.

Individual Liberties

Doctrine of State Action: except for 13th Am., which abolishes slavery, all other constitutional guarantees are applicable only as against governmental invasion. These constitutional guarantees may not be applied against individuals or businesses or non-governmental entities. Must be claiming that state or government causing the harm. 

Draws line between government and private non-governmental entity.

Public Function Doctrine: Look at behavior of private individual and ask; Are they engaging in activity, in a function, that’s uniquely governmental in its nature, that even though they are a private entity, are they by virtue of performing this governmental function doing a governmental act so that we’ll treat them as if they are the government and will apply constitutional guarantees.  Marsh v. Alabama-privately owned company town in all of its attributes was just like a municipality and governmental entity. Ct said able to treat the company as government.

Applied extremely narrowly

Modern-day test: We will only hold that the public function doctrine applies where a private individual or a non-governmental entity is performing a function that was traditionally and exclusively performed by governments.

Does not invoke public function doctrine-running a shopping center, operating a private utility, operating a school or nursing home…

Special Relationship between private entity and the government, the significant involvement cases.  Burton v. Wilmington Parking Authority- owned and built a parking garage and rented spaces to retail outlets.  One was the Eagle Coffee shop. The coffee shop discriminated on the basis of race.  Symbiotic relationship between the parking garage and the eagle coffee shop-the government was benefiting by the policies of the coffee shop-Ct characterized the government as a partner or joint venture-treated as one, as if actions of coffee shop as a governmental actor and apply governmental guarantees.

Applied narrowly.

Need degrees of mutual interaction that achieve this dramatic level of partnership.  Simply some connection between government is not enough-need symbiotic relationship for state action. 

Authorization, Approval or Encouragement- Has the government specifically authorized or directed, or encouraged the private party to take certain actions so that in effect the government has become responsible for the private party. If so, we have state action.  Rule: Only if the licensing, the regulation or the funding has actually made the government responsible for precisely the complained of behavior will you have state action.  Jackson v. Metropolitan Edison- shutoff policy for non-payment, complainant claimed this was a violation of due process of law under the constitution. Did she have due process rights against the Metropolitan Edison Company? No ct said. Even though company was extensively regulated and it was a monopoly-none of that made the company a state actor-state was not responsible for the particular shut-off policy that the company used and plaintiff complaining about. 

Doctrine narrowed. 

Substantive Constitutional Guarantees

Due Process of Law 

There are two due process clauses in the constitution. One is in the 5th Am applicable to the federal government and one is in the 14th Am applicable to the state government. Both employ similar language, protecting all persons from deprivation of life, liberty, and property without due process of law.

Due Process clause is mostly about-procedure.  

Was the adoption of the due process clause of the 14th amendment a vehicle for applying the Bill of Rights to the state and local governments?  

Incorporation of the Bill of Rights to the States 

Debate:

Black-Congress meant to incorporate the bill of rights, but they meant to incorporate all of it. No more, no less. The judges shouldn’t have any latitude or discretion to decide which of them should be incorporated, they’re all incorporated.

Frankfurter-the concept of due process is more subtle, more significant than that. It embodies a general concept of ordered liberty and we apply the bill of rights to the states not through incorporation per se, but rather because the due process clause embodies the fundamental protection of certain rights that in some cases might mirror what’s protected in the bill of rights. Due Process clause has it’s own substantive content and judges could figure out what was included or not. 

Selective Incorporation-those rights that a sufficient number of justices thought were fundamental to the American scheme of justice. Sup Ct acknowledged that the due process clause did have a substantive content because it at least included some protections of the bill of rights.

* Some, most bill of rights protections are incorporated against the states.

* Apparently the due process language includes some substantive rights.

   -Right of Contract.


Lochner v. NY- CT divided-Majority struck down a NY law that limited the number of hours an employee of a bakery could work. Under the law employees could not work more than 10 hours a day or 60 hours a week. The court said, relying on due process of law, that due process includes a fundamental right of each person to purchase and sell his or her own labor-liberty of contract. In protecting that right the court said two things, first the state can not interfere at all with that right if the reason it is doing so is an attempt to regulate private contracts-no authority in the legislature to interfere with private contracts or to interfere with economic arrangements whatsoever. Second, if the state was interfering with contracts, this liberty of contract not for meddling in economic arrangements but rather for health and safety reasons then it could act on that justification but the state would have to prove that health and safety was actually advanced by the law and the court said it would determine how making healthier bread is implicated in how long a baker wants to work.  No connection in this case. Law struck down. Activist role of court.

Where does court get this fundamental right of contract? Anti-democratic, inappropriate, illegitimate

In 1930’s court changed sense of its own role in the area of due process. Rejected the economic substantive due process. 

Today substantive due process for economic rights is essentially a dead letter:

The courts rejected the idea that there any such thing as a fundamental constitutional right of contract and it rejected any role for the court to second guess legislative judgments in the area of social or economic legislation, wherever the legislature is regulating marketplace interest or social interests, regulating prices or wages, registration of motor vehicles, business practices, anything in that sphere, later courts said that legislatures are best able to judge and they have the authority to judge what is needed, what’s wise, the courts do not. Lenient test, rational basis test. Under this test, contrary to Lochner, there is no fundamental right of freedom of contract, there’s only a protection against arbitrariness. Under the rational basis test, laws like regulation of wages or manufacturing or how long taverns stay open, laws of that kind are judged by the rational basis test. They are presumed constitutional and if there is any rational basis that will support the adoption of the law, the law is not arbitrary and it will be upheld. Two areas where economic and property rights have gotten a bit more protection recently. Those areas are in the takings clause cases and in an area of the law where the court has put on some limits in the awarding of punitive damages. In terms of property rights and the takings clause the 5th Am of the Constitution says that the government is prohibited from taking property without just compensation-Eminent domain-Takings clause applies to state and local governments through the due process clause of the 14th Am. When can government take property-for public purpose-What amounts to a taking? Any physical occupation or appropriation of property counts as a taking. Must have just compensation. When is government regulation so extensive that it too could amount to a taking. Courts will defer to the legislature and very few instances were found to be takings.  (more on takings and punitive damages…end of tape 4, side 1)

Fundamental Personal Rights

What are the fundamental personal rights protected by due process of law?

Griswold v. Connecticut: considering constitutionality of a statute that banned the use of contraceptives even by married couples. Majority of justices felt that even though there is nothing in the constitution about whether or not the government can interfere with the choice to use contraceptives, there must be some limit on this highly personal or intimate decision. So in an opinion for the court Justice Douglas didn’t say that they were relying on substantive due process and instead were relying on emanations or penumbras from a variety of protections of the bill of rights. From those penumbras, Douglas said, “We find there’s a fundamental right to maintain intimacy and privacy in a marriage relationship and that prohibiting the use of contraceptives and the spectra of the state enforcing its law in the bedroom violated a fundamental right.”  Court found something new here, applying substantive due process even though it didn’t call it that.

Following Griswold the Court threw off the emanations and penumbras of the bill of rights and relied on due process clause to say that yes there were some unwritten fundamental personal liberties protected by the due process clause and if the government interfered with those liberties it needed a really good reason; a well-tailored statute, it had to survive a strict scrutiny in order to have that kind of violation.  It was the compelling interest that was focused on.  The government had to prove it and it had to have a well-tailored statute to rely on.  This is much more stringent then rational basis test.

Since court recognized the right to use contraceptives and then got off to finding other unwritten Constitutional rights, we have to ask what are these rights?

· right to use contraceptives

· to procreate and not be sterilized

· fundamental right to marry and divorce

· to obtain an abortion

· to educate one’s children

· to raise one’s children

· to  maintain a relationship with one’s children

· right to live together as a family

· the right to refuse unwanted medical treatment

No fundament al right to:

· to assisted suicide

· to engage in sodomy

· to engage in certain consensual sexual activities (fornication and adultery)

Why is it that the Court is more justified in finding fundamental rights in the personal privacy sphere, rather than in the economic sphere?

+ personal rights are more deserving of judicial servitude because there is simply a hierarchy of rights of that kind, these rights are more important than ordinary marketplace kinds of interest and it’s self-evident.

- response: double standard and preference, property rights might be just as personal and just as important.

+ Ordinary political process is adequate to protect ordinary marketplace rights and property rights, but it is not sufficient to protect personal rights where you have individuals choices such as they are and they may not be respected by the majority.

+ Courts have a greater capacity to protect personal rights as opposed to economic or marketplace rights. Legislatures have a higher degree of competence and a fact-finding ability concerning matters involving economic and social matters, but maybe the courts in its sensitivity to minority beliefs and practices are such that courts are better able than legislatures to protect personal rights where principles and not shifting economic arrangements are at work.

Why are some things fundamental rights and others are not fundamental rights?

· Court’s methodology for finding fundamental rights-looks back at the values drawn from history, tradition and custom. 

· Some justices have said that they rely on the concept of ordered liberty, using reasoned judgment to see whether certain interests are important to society or the individual that they ought to be deemed fundamental.

· Look at certain choices involving one’s own bodily integrity or personal intimate life-defining instances. These are the kinds of things that lead the Court to determine what is or is not a fundamental right.

Abortion

The fundamental right to an abortion was announced in Roe v. Wade.  The Court said that the decision of a woman whether to bear or beget a child is certainly encompassed in fundamental rights within substantive due process.

Later Court elaborated and said that the decision to have an abortion is a profound, personal life-defining decision and one that directly implicates a woman’s bodily integrity. In a generalized framing of what is at stake, the Court has said, the decision about whether or not to bear a child is a fundamental liberty protected under substantive due process and is protected by a strict scrutiny test. In terms of Roe v. Wade applying a strict scrutiny test, the Court said that the state has no compelling interest to interfere with a woman’s rights about choosing an abortion prior to viability, but after viability and in the third trimester, the Court would have a compelling interest to interfere and even to prohibit abortion, except if the life or health interest of the mother is at stake, because then after the fetus is viable there is a compelling interest in the life of the fetus and there’s a compelling interest in the life of the mother.  Statistics showed that late term abortions were dangerous.

Criticisms that were leveled at Roe v. Wade:

1. It was wrong because the whole fundamental rights odyssey of the Court, finding personal liberties that are fundamental and protected by strict scrutiny is illegitimate. Courts should not be in the business of discovering and specially protecting unwritten rights.

2. Even if there are such fundamental rights, it shouldn’t include the right to an abortion because historically the specific act of abortion had been subject to regulation by the legislature and even prohibition.

3. Even if one accepted the whole venture of fundamental rights, even if one accepted that abortion was a fundamental right included within substantive due process, in this case the government from the moment of conception has a compelling interest in preventing abortion in order to preserve the potential life represented by the fetus.

Planned Parenthood of Southeastern Pennsylvania v. Casey:  opinion that now governs abortion. The essence of Roe v. Wade is maintained. In fact there was some fundamental right for a woman to choose an abortion, but that some slightly greater regulation would be permitted.  Reaffirmed the essential holding of Roe v. Wade. They said it was legitimate for the Court to identify and to protect personal individual liberties and they said that the right to an abortion was included within those liberties. The right of the woman to retain ultimate control of her destiny and her body were certainly fundamental rights that would be protected. However, the Court threw over the trimester framework of Roe v. Wade and said that it would focus almost strictly on the issue of viability and viability remains a crucial dividing line in the abortion cases.  Prior to viability- a state may not impose undue burdens on a woman’s right to have an abortion. Undue burden= any state regulation that had the purpose or effect of placing a substantial obstacle in the path of the woman seeking an abortion. After viability- the state could regulate and in fact prohibit abortion except where the life or serious health interests of the mother were at stake.

What do we mean by an undue burden in the pre-viability period? Court in Casey and based on prior cases has said:

· You could require a 24-hour waiting period between the time a woman elects to have an abortion and actually has the procedure.

· You could require tests to determine if the fetus was viable, even though those tests would make it more expensive and might delay the procedure somewhat, they could be required.

· You could require that physicians give women truthful information about the abortion procedure and alternatives to abortion.

· Would be an undue burden if you required married woman to get the consent of her husband

· Would be an undue burden if you prevented a woman in the pre-viability period from getting an abortion.

In addition to announcing this new undue burden standard, the government has greater latitude to regulate abortion in certain other aspects. With respect to minors, states can require parental notification and can require parent’s consent as long as the court has a judicial bypass as part of that (minor can go before a judge to show best interest to avoid the requirements).  The government has no constitutional duty to help people and this implicates abortion.  Even though the government can not impose undue burdens on the woman’s right to have an abortion during the pre-viability period, it does not have to fund or finance abortion, it does not have to help a woman exercise her right to an abortion.  States can prohibit public employees from performing abortions and they can prevent persons from using public facilities to perform abortions and (Russ v. Sullivan) the government can have a rule that eliminates abortion information at federally funded clinics.  Clinton administration changed that rule as a matter of policy, but Constitutionally speaking the government could have such a ban.

Sodomy

Bowers v. Hardwick: It was Constitutional for Georgia to prohibit sodomy. There is general right of personal liberty implicated there. There’s no fundamental right for adults to engage in sodomy and in other consensual sexual behavior (adultery, fornication or incest).  These things will not judged, if they are regulated, by a compelling interest test or by strict scrutiny. They will be judged instead under a rational basis test. The majority asked the question at a very specific level, looking to history and tradition.  Have states recognized a right of sodomy? Instead of asking more open-ended question, have states recognized the right of persons to engage in private consensual sexual activity without governmental interference.  The framing of the question rendered a finding of: NO, there is no fundamental right to engage in sodomy. 

Physician Assisted Suicide

Washington v. Glucksberg and Vacco v. Quill: In these cases there were challenges to state laws that prohibited assistance with suicide. The plaintiffs challenged this law by saying that there should be a Constitutionally recognized right to physician-assisted suicide by terminally ill mentally competent patients.  Court unanimously upheld the state law both on its face and as applied to the class of terminally ill mentally competent patients. Rhenquist: Rejected idea that physician assisted suicide implicated any liberty that triggered any kind of heightened scrutiny.  Proper way see if you had a due process fundamental right is to look to history and tradition and that these sources clearly spoke against the existence of any such right.  Suicide had been outlawed, assisted suicide had been outlawed, and there was nothing in our history or tradition that argued that this was a fundamental right.  Rhenquist distinguished Cruzan case which said that there is some right for a person to refuse unwanted medical care, but there is no abstract right to autonomy over your body but rather a specific right rooted in common law against forced medication which could be a battery. So, there was no fundamental right and the court applied rational basis for their standard and found the law was easily justified by a whole variety of state interests-preserving life, protecting vulnerable poor, elderly people form coercion and undue influence to hasten their death, protection of the role and representation of doctors and preventing the slippery slope to voluntary and involuntary euthanasia.  These cases illustrate how the Court has approached substantive due process.

If you get one of these questions on exam, note that:

Court is reluctant to find new fundamental rights under substantive due process

Start by looking to history and tradition

Look at precedents and see what ingredients they suggest, for example the idea about intimate personal life-defining decisions or bodily integrity.

Compare the candidate for the becoming a fundamental right to these prior precedents.  

If you find that you have fundamental right you apply a heightened scrutiny, a kind of strict scrutiny, a compelling interest, a narrowly tailored statute.

If not, the mere rational basis test applies and almost always the government will have some reason to regulate in an area subject to the rational basis test.

Procedural Due Process 

Procedural due process concerns how the government acts. Procedural due process says, if the government deprives you of a life, liberty or property interest, then it must follow certain procedures to ensure that its acting fairly and accurately. Ordinarily this means some kind of notice or opportunity to be heard (hearing). Procedural due process comes into play with respect to adjudicative type acts of the government, not legislation.

Ex. Imagine that the government has abolished welfare benefits by legislation. That may be a taking of some sort of interest of a person, but since it’s done by legislation, even though people are hurt because they are not getting their checks anymore. You are not entitled to personal notice and an opportunity to be heard. We think that you’ve gotten all the procedure that you’re due by the legislative process, hearings were held, legislation passed, etc.  

What we’re talking about in terms of procedural due process under the Constitution is when the government acts, usually administratively or adjudicatively to take away rights from identifiable individuals. 

To determine if procedural due process is satisfied, you MUST ask two questions:

1. Did the government deprive you of a life, liberty or property right that counts under the due process clause?

2. If the government has so deprived you and only if the government has so deprived you, you ask what process is due?

What is a deprivation of a life, liberty or property interest? In terms of a deprivation, we mean some intentional, not merely some negligent harm, caused to you by the government. What do we mean by life, liberty or property? If the government takes your life there’s not too much uncertainty here. For example the death penalty brings on some fairly distinctive and rigorous procedural protections.  If the government deprives you of physical liberty, any kind of physical confinement if the government looks you up in some mental institution, if they put you in jail or juvenile detention hall, any kind of involuntary commitment will count. It can even count if you’ve been revoked on parole or had probation revoked.  Liberty claims often come in context of prisons. Must be a significant hardship beyond typical prison life or atypical liberty interest in prison context. It can also be a deprivation of a liberty interest to lose legal interests that you have, constitutional rights, statutory rights and even though government may be able to take these rights away from you they will count as deprivation of liberty interest triggering at least procedural due process. However, the court has said that mere injury at the hands of the government to your reputation doesn’t count as a liberty interest. 

Paul v. Davis: government sent around a list of known shoplifters and this particular person had name on list and sued.  Plaintiff felt that before court injures his reputation, liberty interest in good name, ought to have at least some sort of hearing to see if that’s true or not.  The Court said no.  Mere injury to reputation may give you a tort suit, but it doesn’t trigger procedural due process because it is not a liberty interest.

Prior case was Wisconsin v. Constanino: woman went into a liquor store wanting to buy liquor but found out that she had been posted under a statute that said, if the government determines that certain individuals are because of drink, leaving their families in want, their names will be posted on a list and they will not be able to buy alcohol for a year. Her theory of suing for deprivation of due process and felt entitled to hearing about her good name before being put on this list. Court said yes. This is a liberty interest.  The difference was that she said that there was not mere interest to her good name; there was injury to her reputation plus the lost of a state created right, the right to drink and purchase liquor. 

What is a property interest?  Includes tangible and intangible interests. The real question is whether a property includes governmental benefits (welfare benefits). When if ever do governmental interests count as personal property? Court has said that the key is determining whether you have an entitlement to the property, as opposed to a mere expectancy. For example, a person has an entitlement to government employment when the government says so if the government sets up the job that way, and you have an entitlement to government payments if you’re already receiving those payments, you’re already getting the welfare payment, you’re attending school, you have the government license and the government yanks these things away from you. In terms of a job you have an entitlement to your job if there is some state law, some policy, some contract or agreement that provides that your employment will not be terminated except for cause. For example, if you have a job with tenure.  On the other hand there is no constitutional property interest for procedural due process purposes if the employment is merely at will or contract expired.  You have to look and see if you have an entitlement.

What process is due varies.  The Court says you apply a balancing test and you balance three factors:

1. Consider the nature of the private interest involved

2. Weigh the value of the current procedure, likelihood that those procedures will lead to accurate decisions.

3. Weigh the government’s interests in following the procedures that it’s following and the additional cost to the government if it has to provide more elaborate features.

This is an ad hoc test, subject to variability.

(for an example of how this works listen to end of tape 4 side 2)

