Fact Pattern with Federal Statute Regulating State Activity Commerce Clause

· Does Congress have the power to regulate in this area?

· Art. 1 §8

· Assuming area= commerce

· Gibbons v. Ogden has defined commerce to mean commercial intercourse, broadening the definition of commerce.

· From U.S. v. Lopez three categories of activity fall within the scope of the commerce clause:  state activity that affects the channels or instrumentalities of interstate commerce or activity that substantially affects  interstate commerce. 

· The most testable area is substantially affects.

· Courts give Congress deference in this area

· The Court must determine whether a rational basis existed for Congress’ conclusion that the regulated activity substantially affects interstate commerce. (Katzenbach)

· Courts look to the:

· Nature of the activity,

· Jurisdictional hook/nexus

· Legislative findings

Are there any external limits on Congress’ ability to regulate in this area?

· Look to 10th Amendment 

· Is this power reserved to the states, specifically does this fall under the state’s police power?

· Make sure the federal government is not compelling the 

· Congress may exercise not only its enumerated powers, but it may do all things necessary and proper, useful and convenient to carryout the enumerated powers. (McCulloch v. Maryland)

· if only interstate effect is based on a Congressional or legislative findings this is not dispositive to satisfy substantially affects test (Lopez)

· Look out for a purely intrastrate activity that, taken in the aggregate, can substantially affect commerce. (Wickard v. Filburn and Perez) This does not apply to non-economic activity/crime (Morrison, Lopez) 

·  Katzenbach= jurisdictional hook

· Schecter Poultry-purely intrastate activity that does not affect commerce, too local

· the police power is the states’ general power to act for the health, safety and welfare of their citizens.

· Garcia court rejected a rule of state immunity from federal regulation based on whether the particular function is traditional, as was used in National Cities

state to pass or enact a federal law or regulation (New York v U.S.) 

· Make sure that the federal government is not using state officials or state resources to administer federal law or regulations (Printz v. U.S.)

Is the state being sued by a private individual for damages?

· 11th Amendment limitation

· Has the state consented to be sued or has Congress manifested an intent to abrogate this immunity? (Seminole Tribe)

Has Congress delegated this power to another branch or consented to state regulation in this area?

Is this a commerce clause question or a question of taxing and spending power?

· Congress can regulate areas under the guise of the taxing and spending power when it can not reach the area through commerce clause legislation.

· In order to utilize the spending power, Congress must be explicit in its requirements or conditions and the conditions imposed must be reasonably related to the purpose for which the funds are given-- the purpose for general welfare of the nation.

Justiciability: Can the Court hear this case?

Does the Supreme Court have jurisdiction?

· Art 3 §1

· Is this original or appellate jurisdiction?

· Original= does this involve a foreign entity or admiralty or dispute involving one of the states, etc.

· Appellate=Is this a case arising under federal law? Is this a diversity case?

· Has Congress stripped the Court of appellate jurisdiction in any way?

· For appellate jurisdiction, has this case come up through the proper channels?

· Marbury v. Madison has created judicial review, making the Court the final interpreter of the Constitution.

· Once jurisdiction established…

The cases the Court hears must be actual cases or controversies.

Who is bringing this suit, is this a proper plaintiff?

· Does this plaintiff have standing?

· Is there an injury-in-fact? (Lujan)

· Is there a casual link? Is the injury fairly traceable to the government action?

· Is there redressability? Can the Court properly remedy complaint?

When is this suit being brought?

· Is this suit ripe or moot?

· Is there actual harm or is the harm imminent? Is it merely speculative? Bleeding Plaintiff Rule-Ripe.

· Ex Parte McCardle- Congress can alter or strip the Court’s appellate jurisdiction

· Hunter v. Martin’s Lessee and Cohens v. Virginia- exemplify when state court addressing a matter of federal law or federal rights, Supreme Court has appellate jurisdiction. 

· Cooper v. Aron- the Courts interpretation is binding on state and federal actors.

· injury+causation=textual, redressability= prudential

· Congress can create standing, but not if it infringes in Constitutional requirements-can allow for general grievances, but not if there is no injury in fact.

· 3rd party standing- generally no good, unless the injured party can not bring suit for some reason.

· Organization standing- members of organization must have standing.

· Is there an actual controversy throughout the case? Is the case still alive? Mootness

What question is being asked of the Court? 

· Political question:

· Has this issue been textually assigned to another branch?

· Is there a lack of judicially manageable standards?

· Advisory opinion:

· Abstract questions and hypotheticals will not be heard by the Court.

· Exception to mootness- injury capable of repetition, but evading review.

· Nixon v. U.S.- impeachment of judges is a political question. 

· Courts determine whether or not something is a political question.

· the Court generally self-imposes judicial restraint.

Fact Pattern: State Passes Legislation that Regulates Interstate or Intrastate Commerce

· Make sure that there is no federal statute on the books that preempts the state regulation either by direct, express conflict or field occupation.

When a state legislates to regulate intrastate commerce, there is a possibility that the regulation will affect or discriminate against interstate commerce, which is restricted by a negative implication of the commerce clause, in other words the dormant commerce clause.

· There are three types of state laws that potentially conflict with Congress’ interstate commerce power:

· Laws that Facially Discriminate against interstate commerce.

· Facially Neutral Laws that are Discriminatory/Protectionist in Purpose or Effect.

· Facially Neutral state laws that Unduly Burden Interstate Commerce.

· The first two categories have a presumption of invalidity, they are virtually per se invalid.

· If the state legislation is either Facially Discriminatory or Facially Neutral and Protectionist in Effect or Purpose, look to see if the state can overcome the presumption of invalidity.

· Does the statute serve a legitimate local purpose? AND

· Is there an available non-discriminatory means.

· Pacific Gas & Electric- Congress has the right to preempt state legislation.

· Supremacy clause, Art.6, doctrine of preemption

· cases that were facially discriminatory- Philadelphia v. N.J., Dean Milk v. Madison and found per se invalid.

· Maine v. Taylor was an exception, it overcame the presumption of invalidity-quantine laws.

· Where the statute is facially neutral, but unduly burdens interstate commerce, Use the Pike Balancing test to determine if the legislation unduly burdens interstate activity.

· Factors include:

· State interest (health, safety or economic)

· Degree of the burden 

· Another less restrictive alternative.

An exception to the negative commerce clause is when the state is acting as a market participant and not market regulator.

Another way to get around the negative commerce clause is to seek Congressional consent or authorization. This is the magic bullet to state’s validating their activities.

_________________________________

· Southern Pacific v. Arizona- length of trains- found to unduly burden interstate commerce without being protectionist.

· If this is a market participant exception, can you invalidate the state law through the privileges and immunities clause (Art. 4)

· Is this a privilege or immunity protected by the clause?

· There is no fundamental right to government employment under this clause.

· South Central Timber v. Wunnicke-state was selling lumber, provides analysis.

· Alexandria Scrap Metal-was a market participant-abandoned cars.

· the mere grant of power to Congress to regulate commerce, does not per se deprive sates to regulate on this subject. Even though Congress technically occupies the field they can defer this power to the states. (Cooley v. Board of Wardens) Consent

Due Process Question: The government acting to take something away from the private individual.

Is the state or federal government acting? 5th or 14th Amendment

What type of right has been violated?

Economic interest violated-look to the demise of Lochner…currently a dead letter and government actions are judged by rational basis standard

Is it a fundamental personal right protected by due process?

   To determine Court looks to history, tradition and custom, concept of ordered liberty and choices tend to involve one’s own bodily integrity or personal intimate life-defining instances.

Once fundamental right established analyze government action through strict scrutiny, meaning there must be a compelling state interest to act.

Procedural Due Process

Did the government deprive you of a life, liberty or property interest that counts under the due process clause? If the government did so deprive you, what process is due?

Look to see if it is a liberty interest or property interest we’re dealing with.  For a liberty interest, you need a state law or state created interest. For a property interest you need entitlement to the property.

What process is due?

Eldridge factors:

1. nature of private interest involved

2. current procedure-likelihood of  

    accurate decisions

3. gov’t interesting following procedures

    and additional cost to gov’t to change 

    system

· if federal government look to 5th Amendment

· If state government look 14th Amendment, incorporation doctrine (Black-Frankfurter debate)

Fundamental rights:

- right to use contraceptives (Griswold)

- to procreate and not be sterilized 

   (Skinner)

- fund, right to marry and divorce

  (Loving v. Virginia, Zablocki v.

  Redhail, Turner v. Safely)

- to obtain an abortion (Roe v. Wade, PP

    v. Casey)

- to educate one’s children (Pierce and  

   Meyer)

- to raise one’s children (Troxel v.

  Grandville)

- to maintain a relationship with one’s

   children 

- right to live together as a family

   (Moore v. East Cleveland)

- right to refuse unwanted medical

   treatment (Cruzan)

Not fundamental right to:

- assisted suicide (Wash. v. Glucksberg,

   Vacco v. Quill)

- engage in sodomy (Bowers v.

   Hardwick)

- engage in certain consensual sexual

    activities-fornication and adultery

Paul v. Davis- reputation +
Goldberg v. Kelly- welfare
Bd of Regents v. Roth- employment Ks
Perry v. Sindemann- implied tenure 
Arnett v. Kennedy- Bitter with the sweet

Vitek v. Jones-liberty interests may emanate from powerful federal interests apart from state rules
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