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I.  Introduction

1. Purpose of a trial – To decide a fact at issue through evidence.

2. Evidence – the means by which facts are proven or disproved.

· Testimonial Evidence – 

· Real Evidence - 

· Direct Evidence – Evidence which if believed proves the fact.

· Circumstantial Evidence – Collateral facts from which the fact in issue may be inferred.

· Example: Did A stab B?  C testifies That he saw A stab B, Direct evidence.  C saw A walk away with a bloody knife, circumstantial.

· The quality of the evidence is not dependant on the type, but the weight of the evidence

3. Laws of Evidence – Whether evidence is allowed or barred from introducing at trial

· Historically it was developed through common law, with legislative pieces

· 1900’s – Codification of the rules of evidence, 

· Federal Rules of Evidence 1975: Applicable in Federal Courts, both civil and criminal, regardless of local state rules of evidence.

· Federal rules of evidence are inapplicable in preliminary hearings, grand jury proceedings, bail hearings, sentence hearings, warrants and extradition.

· New York – no code of evidence, common law and CPLR or Crim Proc. Law satutes.

· Usually NY and Fed rules are the same, some differences do exist.

4. Purpose of evidence law

· Regulate jury trials

· Further accurate fact finding

· Control the scope and duration of trial

· Favor or disfavor certain classes of litigants, such as criminal defendants

· Protect private relationships

· Further substantive policies

· Insure due process and fairness

II.  Trial 

1. Jury Selection

2. Opening Statements: Party with the burden of proof goes first.

3. Presentation of Evidence: Party with the burden of proof goes first.  

4. ( case in chief.  ( must present a prima facie case. Motion for directed verdict.  As a matter of law has ( presented sufficient evidence?

5. (’s Defense.

6. (’s rebuttal.

7. Summation, Party with the burden of proof goes last.

8. Charge to the jury.  Judicial notice – Judge allows jury to believe given facts such as a date being a Monday and Stipulated Evidence.

III.
RELEVANCE

· Basic Principle: All relevant evidence is admissible.

· FRE 402: All relevant evidence is admissible except as otherwise provided by the constitution or the laws.  Evidence which is not relevant is not admissible.

A. FRE 104: Preliminary Questions of admissibility

· (a) Questions of admissibility generally.  Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court.  In making determinations the court is not bound by the rules of evidence except those with respect to privileges
· (b) Relevancy conditioned on fact.  When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject it to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.
· Under this standard the judge still makes the determination of whether the evidence is sufficient

B. FRE 105: Limited Admissibility

· When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly
· Limiting instruction

· Redaction of portions of writing

· Separate trial
C. FRE 401: Definition of Relevant Evidence
Evidence is relevant if it has any tendency in reason to prove or disprove the existence of a fact more probable or less probable than it would be without the evidence. 

· Does mot have to be conclusive

· Must have a tendency to change a proposition or consequence

· Determined by everyday experience

D. Material Evidence – (not mentioned in the FRE) Evidence which has a consequence under the applicable substantive law. (FRE uses the terminology “of consequence”)
· Example: X sues ( for doing a lousy job painting house.  ( seeks to offer the fact that ( consumed 6 martinis.  Tends to prove intoxication which is not material to the case.  Proper objection would be immaterial.

· Problem 3.1 pg 37 Friedman – Case of Fraud, misrepresentation of the fertility of a cow.  ( seeks  to offer that ( was wearing a blue blouse.  Is it relevant? No. It shows her color preference, which is immaterial.  Both irrelevant and immaterial.  In federal court the objection would be irrelevant which would include both concepts.  In NY there are two objections, practically state courts use federal irrelevant objection.

· Problem 3.9 pg 49 Friedman – ( on trial for murder is trying to prove the defense of self defense.  ( says that the deceased killed another man and caused the ( to fear him.  ( tries to offer evidence that the ( did not kill anyone.  Is it relevant to his subjective fear? No, but it can be relevant to the issue of whether there was a rumor at all.  It tends to decrease the tendency that there was ever a rumor if the man supposed to be killed is not.

· Problem 3.2 pg 39 Friedman. -  Who is the biological mother?  Solomon tries to determine based on the reactions of what the mothers say.  One decided dividing the baby would be a good idea whereas the other decides to give it away instead of dividing it.  Solomon awards it to the more caring mother.  Is he relying on relevant evidence?  If one rational inference can be made then it tends to prove a material fact.  Evidence may be relevant to alternate hypothesis.
· Problem 3.14 pg 55 Friedman – can evidence of a blood type be allowed as relevant evidence? Yes, cumulatively, evidence of characteristics such as race, gender, and physical characteristics can tend to prove a fact.
· Flight from the scene of the crime?  Pg 111 B&A:  Flight is usually considered relevant.  What if he had an outstanding warrant for a previous crime?  Does this preclude the relevance, argument that it is too ambiguous of whether he was fleeing for the crime in question.   

· Problem 2.22 pg 29 Friedman – Can the attorney argue the absence of a testifying party draws the inference that his testimony would be unfavorable?  Is the person likely to give testimony that is favorable to the party that did not call them, such as a friendly witness i.e. a wife, friend or husband, the so called missing witness rule, it is relevant.  You cannot speculate that it would be unfavorable testimony but you can argue that the testimony would not be corroborating
Missing Witness – An inference can be drawn from the lack of testimony from a witness

· Missing witness instruction is permissible when:

1. Witness must be knowledgeable of the question of fact.

2. Friendly Witness – Under the circumstances the witness is expected to give friendly testimony (husband wife etc.)

· What if they were spouse at the time but are now divorced? There is no reason to think that they would be friendly therefore the jury instruction would not be given.

· In civil actions an inference can be drawn if the defendant or plaintiff does not testify

· Criminal defendants are entitled to the 5th amendment protection of the right not to self incriminate.

C. Sufficiency of Evidence

· Relevance is not related to sufficiency

· Evidence can be relevant but not sufficient.

· In order to be sufficient one needs only too persuade the judge that a jury could so find, to the degree of certainty required by law in the particular case that the fact contention is correct.

· Problem 3.3 pg 41 Friedman - ( is trying to prove defective paint, for non payment suit.  ( proves that one can of the similar batch is bad.  The law is that there must be an actual defect in the product.  Then it is relevant, but it may not be sufficient to go to the jury, there should be a directed verdict for the (.  What if the law was that the ( must apprehend a defect?  Then it may be sufficient.

· Problem 3.4 pg 41 Friedman – A believes B killed C, and tries to introduce evidence of a motive (that B was jealous of C), a threat (B wrote he would kill C), and opportunity (B was near C).  In order for it to go to a jury it is necessary to find a dead body.

· Problem 3.5 Pg 42, Friedman – Evidence that 72/90 buses were owned by BBC is relevant to prove the proposition that a BBC bus was involved in an accident because it tends to prove the existence of a fact.  Is it sufficient?  What is missing is case specific evidence.  Mathematical probabilities cannot give rise to liability, unless as a matter of social policy, for example market share theory. 

D. FRE 403: Exclusion of relevant evidence on Grounds of Prejudice, Confusion or Waste of Time

1. Constitution / Statute

2. FRE (Such as hearsay)

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

· Unfair Prejudice
Prejudice resulting from excessive emotional or irrational effects that could distort the accuracy and integrity of the fact-finding process

· Excessive Emotionalism 

· Jury unable to limit use

· Undue Weight

· Demonstrative Evidence

· Examples

· Wealth Status: As a general matter the wealth status of defendants or plaintiffs is not allowed because of the danger of unfair prejudice.  When the probative value is unusually strong, such as a special need for money, or a change of wealth or status.  

· Photographs - If a verbal description of the scene is admissible then a photograph of the scene is also permissible

· In NY a photograph of a crime scene is prima facie relevance and will only be excluded if it is solely presented for the purpose of arousing the jury.

· Exhibits of injuries are permissible unless offered to arouse the jury i.e. showing a severed hand in a jar.

· Stipulations – the prosecution does not have to agree to stipulations to the crime scene.  The prosecution can use the evidence that they chose as long as it is admissible.  See Old Chief v. United States, 117 S.Ct. 644, 653-54 (1997); Parr v. United States, 255 F.2d 86 (5th Cir. 1958).  Stipulations may not be offered the same weight as real evidence offered by the parties.

· Problem C (Supplemental) - ( offers to use a photograph of ( and the victim of a rape dancing and wearing provocative clothing.  The photograph is relevant because it tends to prove ever so slightly that the woman did consent.  Some states have statues that disallow any evidence of what the victim is wearing.
· Confusion of the issues 
Distraction with collateral matters 

· alternative perpetrator, there must be a direct connection between the perpetrator and the crime in question.

· Problem 3.6 pg 42 – Distraction of the jury to focus on the main issue, by hypothesizing potential ulterior speculative possibilities.  Unfairly prejudicial to the prosecution to offer evidence of speculation.  Perry Mason defense, alternative perpetrator, there must be a direct connection between the perpetrator and the crime in question.
· Misleading the jury
· Waste of time or undue delay – Cumulative evidence can be barred from admittance.

E. Similar Occurrences

· Danger in holding someone liable for past occasions instead of the current one

· Confusion

· If the probative value of other events is sufficiently high then it may be allowed in, if the occurrence is very similar and the difference in time does not present a problem.

· Sufficient similarity of conditions is necessary, the greater the similarity, the greater the probative value and the greater chance that the countervailing considerations will be outweighed.  The trial judge makes the decision.

· Evidence of other accidents / Absence of accidents
(a) Admissible for a narrow purpose (one element of negligence)
(b) Substantially similar 
(c) Closeness in time

· Problem G (supplemental) – Other property values; are admissible because of the high probative value

· Problem H (supplemental) – Evidence of prior accidents can be admitted for the existence of prior notice that the condition was dangerous and that it was a proximate cause of the injury, and that the dangerous condition was capable of producing injury.  Countervailing considerations include confusion of the issue, prejudice and time consumption.  Evidence of subsequent accidents cannot be used for prior notice because it happened after.  Defendant may introduce evidence that there was no prior accidents to show that a dangerous condition did not exist or absence of proximate cause.

· Relevance includes a determination of the probative worth and the materiality.
· Proof can be relevant without being sufficient
· Relevant evidence can be outweighed by risks of prejudice
F. Objections to Relevance

· It is counsel’s job to make objections to impermissible evidence in promotion of the adversary system.

· Judges have the power to object themselves but seldom do

1. FRE 103 (a)(1) – Failure to make timely objections constitutes a waiver on appeal, appellate court loses jurisdiction

· Timely objection – Counsel should object before the witness answers.  Practically the jury should not hear the inadmissible evidence and increases the risk of mistrials.  It is not always feasible; sometimes witnesses spontaneously spurt out answers before objections.  A motion to strike should be called for to strike the testimony from the record, and the jury instructed to disregard the testimony.

· Must be a specific – If a specific rule excludes evidence than that rule must be brought to the attention of the trial judge.  This allows for cure on the other side “fix it now” solution.  

· Problem F (supplemental) – Reputation of Dog thief evidence is offered in a dog thief case, general objection is overruled although character evidence is not admissible FRE 404(a).

· FRE 103 (d) – “Plain error” allows for the party to appeal the issue if an objection was not made, but is rarely used

· The harmless error doctrine - If the appeals court does consider, it must affect a substantial right and make a difference in the outcome.  

G. Offers of Proof

· An explanation to the judge of the relevance and purpose of the evidence you seek to admit, and why it is admissible. 
(1) What the witness would say, 
(2) Why it is admissible.

· FRE 103 (a) (2) - Counsel is required to make an offer of proof when their adversary in order to appeal the issue, or if it was apparent from the context.

· “Fix it now” policy

· Establishes a record of the evidence that was offered, and whether it would make a difference.

· Sometimes a hearing is required to decide whether the evidence is admissible outside the hearing of the jury.

· Problem 21.4 Friedman – Defense objects to the admission of hearsay evidence and the objection is sustained.  The evidence is admissible, however, under the admission exception.  The counsel should have made an offer of proof.

H. Categorical Exclusions

1. FRE 407 – Subsequent Remedial Measures
When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent remedial measures is inadmissible to prove negligence, culpable conduct, a defect in a product, a product’s design, or a need for a warning or instruction.  This rule does not require exclusion of evidence of subsequent remedial measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

· Relevance – (1) What should have been done, and (2) that in fact it was a dangerous condition.

· Despite this relevance the evidence is excluded to prove negligence, culpable conduct, a defect in product, or the need for warnings.

· Reason, fixing does not necessarily admit that there was a dangerous condition

· Policy, allowing the evidence may discourage remedial measures that would keep things unsafe.  Policy of preventing future accidents.

· Exceptions
· Rule 105 – Ask for a limiting instruction

· Evidence of subsequent remedial measures can be admissible for:

1. Proving ownership, control, if controverted
2. Impeachment 

3. Products Liability – See Arguments on pg 381 Friedman. (CA) Evidence of subsequent remedial measures is admissible because mass producers will not be deterred by allowing the evidence because their risk is so high of future accidents.  See Ault v. International Harvester Co., 528 P.2d 1148 (CA 1974).  (FRE) Evidence is not admissible to show a defect at all, Congress adopted this rule subsequent to the Barker text in 1998.   (NY) The exclusionary rule is applicable in negligence cases, but only applies in products liability cases based on design defects or failure to warn.  Manufacture defects, however, allow evidence of subsequent remedial measures.

4. Feasibility of alternative designs, if controverted – If the defendant denies that a safer design was available the exclusionary rule does not apply.  If the defendant admits that there was a safer design (feasibility) then it is not being controverted and the evidence is excluded. See Problem 17.23.

2. FRE 408 – Compromise and offers to Compromise
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or it amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion if any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.   This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct criminal investigation or prosecution.

· Offers and promises to compromise are inadmissible

· Derived from the common law

· Public policy encourages settlement of disputes

· Willingness to compromise may not be relevant, but may simply want to get rid of the problem.

· Statements of Fact – Are likewise inadmissible in Federal Court

· In NY, statements of fact were allowed during negotiations, but the legislature CPLR 45.47 adopted a resolution identical to the federal rules, which prohibit statements of fact.

· Policy of chilling the candor of negotiations

· Undisputed Claims – The statement must be made when a claim is being pursued, and there is a dispute over the amount or fault.

· If a party does not dispute fault or amount of liability, rule 408 is not applicable.  As a matter of social policy, if someone admits to a claim then they should pay.  See Problem 17.4.

· If liability or amount is disputed then the negotiations are excluded

· Evidence otherwise discoverable
· Only statements created for the settlement negotiations are inadmissible, not pre-existing evidence that is discoverable, they are not immunized by using them in settlement negotiations.

· Third party claims are inadmissible.

· Exceptions
1. Proving Bias
2. Negating a contention of undue delay
3. Effort to prove obstruction of justice.
4. Impeaching the credibility of the witness
· Problem 17.8 – Introduction of settlement negotiations is admissible in order to show a bias or prejudice of a witness.  Inconsistent statements are admissible to impeach the credibility of the witness, but if the statement is made by the plaintiff, it may be prejudicial and arguably not allowed.  The limiting instructions may not afford a remedy.

· Problem 17.9 – Admissions of responsibility are admissible when they are related to impeding justice.

· FRE 105 – Limited Admissibility – When evidence is admissible as to one purpose but not admissible for another purpose the court upon request shall restrict the evidence to its proper scope and instruct the jury accordingly.

3. FRE 409 – Payment of Medical Expenses
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

· Excluded 

· Policy of good Samaritans to encourage good will.

· Statements of fact are allowed in if they are given during benevolent payments. The probative value is so high not to be excluded.

4. FRE 410 – Pleas and Plea Bargains


5. FRE 411 – Liability insurance
· Relevance – Insurance tends to suggest fault, slightly

· Evidence is inadmissible, to prove liability or disprove liability.

· 17.24 – Evidence that one does not have insurance to prove that they are careful or know they should be extra careful to diminish blameworthiness, or to impact the jury in a way to diminish the value of the verdict.  This is prejudice

· Exceptions = Proof of agency, ownership, or control, or bias or prejudice of a witness, the evidence can be allowed with a limiting instruction.

· Subsequent remedial measures are allowed to impeach, or proof of feasibility if controverted.
· In order to exclude negotiations there must be a dispute
· Settlements may prove bias
· Insurance can be shown to prove ownership
I. Character Evidence

· Character – A person’s disposition or propensity to engage or not to engage in certain types of behavior

· (a) Generally FRE 404 – 
Evidence of a person’s character or a trait of a person’s character is not admissible for the purpose of proving action in conformity therewith on a particular occasion

· Problem: The probative value is slight and the potential for prejudice is large.  Distraction, confusion, unfair prejudice and waste of time outweigh the little probative value.

· 18.9 – Evidence in a murder trial about ones violent tendencies is not admissible.  The only issue is if they committed the crime that is charged.  Regardless of whether a jury or a judge was the trier of fact.

· 18.10 – Evidence of reputation in a civil action is also inadmissible.  How about evidence of the ( good character in a civil case?  Also inadmissible.

· Identifying the use of character Evidence
1. Conduct on a specific occasion (propensity)
2. Element of charge, claim, or defense
3. To prove motive, intent, or similar points
· FRE 405: Methods of Proving Character
(a) Reputation or opinion.  In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross examination, inquiry is allowable into relevant specific instances of conduct.
(b) Specific instances of conduct.  In cases in which character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.
EVIDENCE (CHARACTER(CONDUCT
1. Reputation – Universally allowed
Witness must be familiar with the persons reputation in community which is the broad circle of people who would be familiar with one’s activity
( Hearsay exception FRE 803(21).

2. Opinion
Opinion evidence is allowed provided the witness show an adequate basis for the opinion
NY – Excludes opinion evidence

3. Specific Instances of Conduct – Universally disallowed, except on cross examination and if a distinct element of the action

· Exceptions to not allowing character evidence
1. Character of Accused (only criminal defendants)
Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same;
· In criminal cases, evidence of a ( good character is admissible if he so wishes, to negate the idea of predisposition to the crime charged.  This presents a risk because it opens the door for the prosecutor to put on bad character evidence.  If not the prosecution cannot offer evidence of bad character.

· Character witnesses may testify at a criminal trial

· Must be (1) relevant, sufficiently pertinent and inconsistent to the crime at issue.  (Evidence of peacefulness to oppose a violent crime)

· 18.16 - ( is on trial for unlawful possession of firearms.  Can evidence of his gentleness, veracity be allowed?  Yes

· 18.17 – Witness can testify that they have never heard anything bad about the person.  The counsel for defendant cannot ask specific questions of the witnesses opinion of whether they committed the specific crime in issue,
· Prosecution Refuting Character evidence

· FRE 405 (a) Reputation or opinion.  
In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.
· Prosecution can impeach the credibility of the witness, to show their bias.

· Reputation, opinion or specific acts

· Character witnesses can uniquely be impeached by asking about specific acts of the ( and whether they knew about them.  It is a no lose proposition, suggesting they have no knowledge of the (, or has bad judgment. 

· No extrinsic evidence allowed.

· Good faith basis for question. 

· NY - The relevant question is not whether the witness knows of the specific act but if he has heard about it, for reputation evidence.  In NY opinion evidence is not allowed only reputation, therefore the only proper way to make the inquiry is to ask whether they have heard about the specific instance of bad conduct.

· Asking about arrests or indictments (allegations) are permissible, for impeachment. [limiting instruction to the jury]

· In NY – only reputation not opinion.
· NY – CPL § 60.40 (2):  If a ( offers evidence of his good character, the prosecution may independently prove any previous conviction of the (, which would tend to negate the witnesses testimony of good reputation.  No Federal analogue.
· [must pay close attention to the purpose of the evidence, and giving limiting instructions]
2. Character of Victim
Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor.
(1) When offered by the accused
(2) When offered by the prosecution to rebut the (
(3) In homicide cases when offered by the prosecution to rebut the defense
Amendment FRE 404 (a)(1)
Character of the accused… if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404 (a)(2), evidence of the same trait of character of the accused offered by the prosecution.
a. Self Defense : The first aggressor 

· FRE 404 (a)(2) – evidence of the alleged victim of the crime by reputation or opinion is allowable to prove they were the first aggressor or to rebut the evidence that the alleged victim was the aggressor.

· If the ( offers any evidence that the victim struck first, such as witnesses, the prosecution is allowed to introduce good character evidence of the victim to rebut.  Policy, nobody can speak for the victim, so character evidence should be allowed.

· Amendment of Rule 404 (a) to allow the prosecution to introduce evidence of the character of the (, if the ( introduces evidence of the alleged victim of the crime.  Policy, if the ( opens the door to character evidence then to balance the jury should be allowed to hear character evidence of the (.

· NY – Evidence of the character traits of the victim are not admissible to suggest that they were the first aggressor, but see below.

b. Self Defense: The reasonableness of apprehension of injury
· The state of mind of the defendant, does the defendant have knowledge of the reputation or deeds of misconduct of the victim? ( Not character evidence, rule 404 is inapplicable.  Did the events occur and was ( aware of them?

· NY – If, however, the defendant is aware of specific acts of conduct, it is admissible for state of mind of the defendant not for character evidence.

c. Statements of Intent or threat to do something in the future
· In NY, these statements are allowable because it is probative to the issue, and is not barred by character evidence

d. Sexual Misconduct Cases: The rape shield laws
· Common law rule – great latitude to suggest prior sexual acts gave the victim a propensity to consent.

1. Questionable relevance

2. Privacy of victim

3. Arguably prejudicial to the prosecution

4. Deterrence of victims

· FRE 412

· Generally disallows evidence of victim’s actual sexual behavior or reputation.

· Exceptions
(1) Prior Sexual behavior with accused: Evidences of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct. [consent defense]
(2) Evidence which otherwise would be admissible under the Federal rules 403 (probative v. prejudice) in civil cases [consent]
(3) Proving alternative sources of semen or injury Evidence of specific instances of sexual behavior to prove that the source of the seamen was another. [defense of someone else]
(4) Constitutional: Evidence that the exclusion of would violate the constitutional rights of the (.

· 18.31 – Can the ( introduce evidence of an extramarital affair to prove that she was trying to preserve the relationship.  The ( has the sixth amendment right of confronting the witness.  See Olden v. Kentucky, 488 U.S. 227 (1988).

3. Character is a essential element in issue
· When character is an element in issue, the evidence is directly admissible

· Entrapment defense

· Habitual offender

· Ex-felon in possession

· 18.1 Defamation case – truth is a defense, under the substantive law, character is an essential element.  The plaintiff must be able to introduce evidence of a good reputation, and the defendant as well.

· 18.2 Negligent Hiring / entrustment - ( must prove that the employer knew of the ( character, limiting instructions might be necessary if assault is also a cause of action.  

· Not In vicarious liability actions, the character is not an essential element and it is prohibited.

· Wrongful Death – the character of the defendant is viewed as an impact on damages

· Child Custody

· FRE 405 (b) Specific instances of conduct are permissible to prove character when it is an essential element in issue, as well as opinion and reputation.

· Policy, if it is an essential element the court will take the time to prove the specific element.

4. FRE 413-415: Sexual Assault Cases: Evidence of character/similar occurrences 
· Sexual assault / Child molestation prosecutions – In any criminal case in which the defendant is accused of sexual assault, FRE 413 allows evidence alleging that defendant has committed other sexual assaults (propensity evidence)
>No conviction required
>Notice requirement of fifteen days before using

· Civil cases involving sexual assault or child molestation – Also applicable

· 18.45 – Clinton Case – Paula’s lawsuit against the President.  The sexual relationship with Monica (implying consent) would not be admissible because it is consensual.  Uninvited sexual overtures to Kathleen would be admissible if it qualified as a sexual assault and is non consensual. 

· Evidence of intent is not admissible if the issue is identity
· FRE 404 (b) Other Crimes
Evidence of other crimes, wrongs or acts is not admissible to prove the character of a person in order to show conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, intent, preparation, plan, knowledge, identity, or absence of mistake or accident. 
· Specific prior bad acts are inadmissible to show propensity

· If a specific aspect of the crime can bypass the propensity, then the prior uncharged crime may be admissible.

· “HOW” does it show the specific conduct.

· Exceptions, need to bypass the propensity aspect. KIPPOMIA – just illustrations not an exclusive list for FED or NY

1. Motive – Other specific prior crimes can be shown to prove a motive, such as an expensive drug habit to prove the motive for robbery
2. Opportunity – May demonstrate that the defendant was in the vicinity of the crime at the time it was committed, had access to some crucial instrumentality, or had the necessary knowledge, familiarity, or experience to commit the crime.  Example, a defendant recently escaping from prison may show an opportunity to steal a car in the vicinity.
3. Intent – Other specific crimes may show something specific about the ( mental state of the crime charged, but only if it is a genuine issue in the case.  If the defense is one of identity not mental state, like OJ, the evidence will be inadmissible.  “There is no genuine issue of intent when the ( claims he did not do the act at all, as opposed to saying he did the act mistakenly, accidentally, or with justification.”
4. Preparation – Example, in a prosecution for bank robbery, proof that the day before the defendant stole a car
5. Plan – Example, evidence of a defendant bribing drug agents is admissible to prove conspiracy to show a plan
6. Knowledge – Example, evidence showing the defendant previously made false money is used to show that he knew it was counterfeit.
7. Identity – Crimes that are performed with a distinctive modus operandi.
8. Absence of mistake or accident

· NY “MIMIC” People v. Molineux, 168 N.Y. 264 (1901) – exceptions
1. Motive

2. Intent – Evidence of prior crimes in order to prove intent is not allowed if intent can be easily inferred from the nature of the act itself.
3. Mistake or accident, absence there of

4. Identity

5. Common Scheme or plan – If several crimes fit within a pattern, the uncharged crimes can be admissible to show the crime at which he is charged.  “The jig saw puzzle, if the shape of the missing piece can be inferred from those around it if it tends to show intent or motive.”  Ex.  Gold chain snatching, a relationship between the crimes must be shown, otherwise it is no more then propensity.  The judge must insist upon a very specific showing of (1) close proximity of time, place, and circumstances and (2) they must be related in the mind of the (, motivated by the same specific goal.
· 18.36 – Jill is accused in the murder of her 9th husband.  His knowledge of her bad business dealings gave her a motive for killing her husband, the prior bad acts are necessarily admissible to show the depth of the motive
· 18.37 – Evidence of a recent robbery was indicative of intent, motive, to show that the robbery created the motive to kill the police officer.  The best way to avoid apprehension is to kill the police officer.
· Defendant is charged with bank robbery, the prosecution wants to prove the perpetrator bought heroin after the crime.  It can be admissible on a motive theory.
· 18.38 - ( is charged with bank robbery, can the prosecution introduce evidence of a car theft three days before the robbery.  This is admissible on a theory of preparation for the crime.  This also proves a plan, identity and opportunity.
· 18.39 – evidence of prior crimes that are so similar may be admissible to show a knowledge of or feasibility to be capable to commit the crime in issue.  The prosecution can introduce the evidence of specific instances in its case in chief.                  
· 18.42 – “packaged deal” links the purposes of the crimes
· 18.45 – Intent must be controverted in order to allow evidence of other crimes on the issue of intent.  Sometimes this is made clear before trial, but sometimes not until the defense presents the evidence.
· 18.50 – People v. Blair
· 18.48 – Prior examples of domestic violence can be allowed in under a motive, and identity, not on the issue of intent.  If intent is put into issue, then prior similar crimes are admissible.
· 18.49 – ( was on trial for the death of his third wife, all of them dying in the bath.  “Doctrine of chances” when a collectively taken, a picture of criminal activity appears, diminishing the likelihood that it was coincidence.
· 18.51 – “Uniqueness of the method” - Serves to identify the defendant.  
· 18.52 – “the manner of operation, identity, and type of clothing” must be a striking similarity, and only works when identity is specifically in issue.
· 18.53 - The prior sale is relevant if the sale occurred.
· Procedure – 
· FRE 104(a) (b) Conditional Relevance – Did the uncharged crime occur?  The judge decides if it applies, and the jury decides if it is persuasive.  If there is enough evidence from which a rational jury could reasonably find by a preponderance of the evidence that the uncharged crime was committed then the jury may give it whatever weight they feel appropriate.

· Huddleston v. United States, 485 U.S. 681 (1988).

· NY – In identity cases only, the clear and convincing standard is used.

· People v. Ventimiglia [Hearing] – the people must show that the conviction is admissible, and the judge must weight the relevance v. unfair prejudice to the defendant.  Whether the probative value outweigh the potential for misuse, propensity.

· Rule 404 (b) Civil Cases
· Doctrine of chances – similar circumstances when ( is in control of the situation, uniqueness of method are arguably allowed in civil actions.

· 18.55 – Prior bad acts in a civil case can fit into a common scheme or plan, easier then a criminal case

· 18.56 – Insurance claim for building that burned down.  Are the previous fires admissible?  Probably not if it is an ammunitions plant, what if there was evidence of arson?

J. Habit

· FRE 406 – Evidence of the habit of a person or the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
· Distinction
· Habit describes a particular behavior in a specific setting and is by nature at least regular if not invariable

· Character describes a person’s general propensities

· Definition
· Specific response to a specific stimulus with a repeated response

· Methods of proving habit
· Specific instances – Few witnesses with many occurrences or many witnesses with few occurrences

· Opinion

· Provided an adequate basis of personal knowledge

· 18.62 – Pell v. Dell in an auto accident, Dell accuses Pell of being drunk.  Evidence of his careless driving is not admissible.  Evidence of him being an alcoholic as far as a character trait is not admissible, but if you can prove that it is a habit of drinking specifically, like twenty shots every Saturday night at O’Neil’s, then the evidence of a habit will be admissible (specific consumption patterns).  

· 18.63 – Habit of snatching gold chains from necks.  Notion of habitual criminals is not allowed.  Must fit within specific

· Business Habit

· 18.67 – Must establish through live testimony from other agents that they follow company policy and they do such and such.  The business routine may infer that the habit occurred on this occasion.  

· Example of routine practice of giving informed consent

· 18.66 – Halloran v. Virginia Chem. Inc., 41 N.Y.2d 386 (1977).  Issue of whether the ( was comparatively negligent.  (I)  Should evidence of habit be allowed? ® “Proof of a deliberate repetitive practice by one who is in complete control of the circumstances is admissible to show a business practice.”  What about private actions – the trend is toward the allowance of personal habit evidence.

· Character evidence is usually excludable, but crucial exceptions apply

· Habit is distinguished from character because it involves specific acts.

IV.
Real and Demonstrative Evidence

A. Introduction

· Relevance – Does the probative value outweigh the prejudice?

· Authentication – Identifying and laying a foundation
(1) having it marked as an exhibit
(2) having it marked for identification
(3) Proving it is what the proponent claims
(4) offering the exhibit in evidence
(5) letting counsel for the other side exam it
(6) allowing opportunity for objection
(7) obtaining a ruling if an objection is made

B. Tangible Objects

· Mark the Exhibit – The exhibit must be marked for identification

· Identify – Ask the witness to identify the object.  

· If there are unique markings, mere identification is sufficient

· Fungible Items – A chain of custody must be established – 

· There is no one set way of establishing

· Evidence may not be able to be offered into evidence until the chain is established through witnesses

· Business records may be admissible to prove part of the chain of custody

· The chain of custody must provide reasonable assurances and be in essentially the same conditon.

· Authentication – Is the object in the same substantial condition.  Does not have to be in the exact same condition if it can be accounted for.  It may effect the weight the jury gives to it.

· B -Jury may be able to smell or judge for themselves the identity and authentication of the exhibit.

· Offer the Exhibit – if opposing counsel objects, they may cross examine the witness on issue of identification and authentication.

· FRE 901 (a) – The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims
· FRE 104 (b) – Relevancy conditioned on fact – When the relevance of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

· The standard is whether a reasonable jury could accept the evidence by a preponderance. is the standard.  

· In NY the standard is clear and convincing in determining whether the evidence is authentic and is determined by the judge

· The credibility of the sponsoring witness will determine, the judge merely performs the screening process.

C. Persons

· Courtroom demonstrations of the effects of the injuries are admissible in the court’s discretion.

· If the issues are still alive on damages and injuries

· Counter argument – sensationalism, prejudice, misleading, confusion.

D. Drawings, Diagrams and Models

· No chain of custody is necessary

· Does it fairly represent or illustrate what the witness is describing through the testimony?
· Must establish whether it will be helpful and relevant in illustrating the testimony.

E. Photos

· Authentication can be accomplished by testimony of a witness with knowledge of the thing or scene, who states that the photograph accurately depict the thing or scene at the time

· “Silent Witness” – In the case of photographs taken by surveillance cameras or x-rays, no witness can attest to the accuracy of the pictures.  Authentication may take the form of evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

F. Experiments

G. Jury

V.
Competency of Witness

A. Generally

· FRE 601 – General Rule of Competency
Every Person is competent to be a witness except as otherwise provided in these rules.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of the witness shall be determined in accordance with state law.
· Any Person is a competent witness if they possess sufficient reasonable

· The judge makes the decision 

1. perception

2. memory

3. communication

4. appreciaction of the legal duty to testify truthfully.

B. Oath or Affirmation

· FRE 603
Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so.
C. Children  

· If the child has the ability to understand what it means to tell the truth and has sufficient perception, memory and communication ability

· FRE 603 No exception to the oath, all must understand the duty to testify truthfully.

· NY – In civil actions the child must be under oath

· NY – In criminal cases under CPL §60.20, a child may testify under the age of 12 and give unsworn testimony.  The judge must engage in voir dire to ascertain if the child understands the oath.  If the child does understand the oath is given, if the court is not satisfied the child understands but can understand sufficient capacity of perception they can testify without an oath.  

· A defendant cannot be convicted solely on the basis of the child’s unsworn testimony, there must be corroborating evidence.

· Mentally retarded adults may also give unsworn testimony

D. Hypnotically-Induced Memory

· 4.7 – hypnosis is used to refresh the recollection of being attacked.  Can this recollection be used at trial.

· In NY testimony of post hypnotic memory, the witness is incompetent to testify.  See People v. Hughes, 59 N.Y.2d 523 (1983).  Witnesses may testify to pre-hypnotic memory as long as the testimony is not tainted so as to bar cross examination.  The prosecution must prove by clear and convincing evidence that the pre-hypnotic memory is not tainted.  Ways to enhance the credibility would be to take depositions of the witness before the hypnosis takes place.  Make sure the hypnotist is well qualified and the hypnosis was fair.

· Hypnosis is very suggestive

· Memory produced from hypnosis is rigid and artificially enhanced 

· Memories are confabulated by filling gaps with false reasons.

· Other Jurisdictions, NJ etc. allow post hypnotic testimony.
· 4.8 – Criminal defendant’s defense hinges on an accidental discharge of the gun, which was revealed under hypnosis.  Rock v. Arkansas, 483 U.S. 44 (1987).  The Court held that a per se rule against hypnosis is unconstitutional when a criminal defendants right to a defense is involved.  There must be a case by case basis.

· Constitutional Exception – Court must analyze the factors whenever it is the criminal defendant defense.  Was the procedure tainted, making it unreliable.  

VI.
N.Y. Deadman’s Statute

· At common law interested witnesses were not allowed to testify due to the threat of perjury

· One area remains in NY, the Deadmans statute, originally drafted in the 1800’s.

A. CPLR 4519 Personal transaction or communication between witness and decedent or mentally ill person

5. In Civil Actions

6. Interested witnesses are disqualified in testifying against the estate of a deceased person.

7. Concerning a transaction with a decedent

· Policy – the dead person cannot reciprocate their side of the story

· Similar jurisdictions have same statutes

· The evidence is admissible, but the witness is disqualified due to competency, the evidence may be given by other witnesses.

· Elements
1. Any person “interested in the event,” or a predecessor in interest of such person, may not testify in their own behalf or that of a successor in interest against
2. Certain protected persons with a specified relationship to a decedent
3. Concerning a transaction or communication with the decedent
· Disqualified Witness –
1. Party or person, from through or under whom one derives his interest from a

2. Party 

3. OR person interested in the event

· Problem A – C v. X(estate) C is a party because he is a party interested in the event.  You are interested in the event if you can be bound by the judgment.  Sometimes non parties may be bound by the judgment through res judicata.  G is a person from whom C obtained their interest [the person from whom the interest came from is disqualified].  M would be allowed to testify because she is not a party or person interested in the event, she is not the recipient of the money.  

· Interested persons are those bound by the judgment in a res judicata.  

· Spouses are not bound by judgments so they are not automatically disqualified.

· A promisee in a third party beneficiary contract is the paradigm of a person from through or under whom has an interest in the action and is therefore incompetent.

· Competency revests if the interest is divested

· Problem B – Acme Corp. sues X estate for breach of contract.  Can A, a shareholder be disqualified, yes because A is bound by res judicata and therefore disqualified.  B, a director of Acme, can testify.  The fact that C negotiated the contract does not disqualify, under a person from through or under whom the party derived their interest.

· Problem C – C v. B estate for conversion, after A loaned his car to B, and then assigned his interest to C, B dies.  A cannot testify because C acquired his interest from him.  

· Problem D – Probate proceeding.  Opponents have challenged the testators ability to make a will.  A beneficiary (legatee) cannot testify.  A distributee (person designated to take under statute if there is no valid will) depends if he is testifying on his own behalf, if he testifies that the testator was of sound mind, he is testifying against his interest.  The distributee cannot testify against the validity of the will.  A beneficiary who renounces his bequest, then he can testify, however, if the other beneficiaries increase, then is he a person from through or under?  The courts have held no, the interest is held to flow from the testator., not the renouncing legatee.

· Who has standing to object
1. The executor or administrator

2. A survivor of the deceadent. – meaning the survivor of a joint venture.

3. A person deriving her title or interest from, through or under the decedent.

· E – A trustee has equitable interest which was gotten from the decedent and therefore does have standing to object.

· F – In a life insurance policy, can the widow of X prove an oral transfer of beneficiary? Are the sons within the group of people who can object?  The sons cannot object because X never owned the money and they never derived their interest from X.  

· What matter is the witness disqualified from testifying
1. Personal transaction between the witness and the deceased.

· G – Did the father in law give the bank books to the daughter?  F (son in law) is interested, but was passing through the living room when the books were passed to the daughter.  The test is whether the communication with the decedent was knowledge acquired with the use of the senses from the decedent.  For example overhearing or watching.  See Griswald v. Hart 205 N.Y. 384 (1912).

2. Documentary evidence – The statute does not bar documentary evidence

· Doctor treats X and X does not pay, X dies, D sues.  Can the Dr testify?  Not about treating the patient.  The bill, however, is admissible as a written record.  The sponsor needs to testify that the business keeps records, and they were made at the time of the event.  Who can be called, the nurse can be called because she is not an interested party but it is questionable whether a doctor himself can authenticate the records.  Advice – put it in writing.

3. Claims of negligence in auto accidents, are allowed but testimony of conversations are still barred.

· H - 

· Waiver of the Statute
1. No objection interposed by opposing counsel

2. The protected party testifies at trial in his own behalf concerning the same transaction or communication with the decedent.

· If someone who has standing to object and gives his testimony, it is an implied waiver that opens the door for otherwise disqualified witnesses to testify.

· I – E testifies to the transaction with the decedent, this allows A to come and testify to his version of the events.  Can A testify about the two other transactions, no, it must be the same transaction or communication.  If E testifies during cross examination, there can be no implied waiver of the statute. 

3. The protected party examines the disqualified witness concerning the transaction or communication.  “The doctrine of completeness” in order to promote fairness we allow the person to complete his testimony.  See Nay v. Curley, 113 N.Y. 575 (1889).

4. Testimony about the transaction or communication by the decedent given on a prior occasion is introduced into evidence at trial.

B. Federal Court
· FRE 601 –General rule of Competency 
· Every person is competent to be a witness except as otherwise provided in these rules

· In civil diversity jurisdiction, however, when a state law of evidence supplies the rule of decision, the competency of a witness shall be determined in accordance to the state.

· Exception to the use of federal rules of evidence in federal courts.

· Other exceptions include presumptions and privileges.

V.
Examination of the Witness

A. Direct Examination 

1. FRE 611 – Mode and order of interrogation and presentation
a. Control by the court.  The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to

· (1) Make the interrogation and presentation effective for the ascertainment of the truth

· (2) Avoid needless consumption of time

· (3) Protect witness from harassment, or undue embarrassment.

2. Narrative Questions
· Allow the witness to tell their story on the stand

· May be more reliable by omitting the leading questions

· Disadvantage is that they may leave parts out

· Opponent might object to the use of this testimony, because of the lack of time to object to the answer, allowing the evidence to come in.

· The adversary himself runs the risk of waiving an objection

3. Question and answer approach
· Control over the order of the presentation

· Allows time to introduce demonstrative evidence

· Avoids monotony

4. Leading Questions
· A question that implies the answer that the questioner desires
· The degree of detail in the question

· Narrative questions

· Balanced alternatives, hot or cold, is not leading.

· Neutral questions are not leading.

· When are leading questions not allowed
a. Direct examination – The witness must testify from their own memory, not the attorney.

b. Exceptions FRE 611(c) – permission may have to be requested by counsel to the judge. 
1) Background information.

2) Refresh the memory

3) Hostile Witness 

4) When it is necessary for children or mentally infirmed

B. Cross Examination

· Impeach the credibility of the witness

· Allow the ( to confront the witnesses against him

· Expose inconsistencies in testimony

· To obtain additional testimony

1. Leading Questions – are allowed to interrogate the witness, because the concern of the witness being persuaded by the questioner is eliminated.

2. Witnesses Memory – The adversary may ask what documents the witness looked at before the trial to remember the testimony pretrial.

· FRE 612 – in the courts discretion, there can be access to the documents the witness used before trial.

· In criminal cases. A ( is entitled to see all of the pre trial statements of prosecution witnesses, and the prosecution has the same right.  In NY see Rosario, in fed Jenks Act.
3. Consequences of Denial of Cross examination – if there is a denial of the cross examination, the judge may strike the evidence.

· In criminal cases the right to cross examination is guaranteed by the Confrontation Clause of the Sixth Amendment.

· Cross-examination protects against the four dangers of testimony misperception, faulty memory, misleading narration, and deception.

4. Proper Scope of Cross Examination
· NY – tends to allow a ( a fairly broad scope in cross examination, letting the ( start proving his defense through cross examination

· FED 611 (b) – Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court may, in the exercise of discretion, permit inquiry into additional matter as if on direct examination.

· Objection – Beyond the scope of examination

· Matters affecting credibility can go beyond the scope – See Impeachment of witnesses.
C. Redirect Examination

· Proper scope is to explain, clarify, qualify, or avoid testimony on cross-examination,

· Attempt to rehabilitate the testimony of the witness

· Counter any damaging testimony on cross

D. Objections to questions

1. Argumentative questions
· Asking the witness to draw conclusions to the facts

· Make your argument to the jury not to the witness

2. Assuming a fact not in evidence
· Must make a proper foundation

3. Compound and vague questions
· Describe the intersection – vague.

4. Asked and Answered
E. Refreshing the Recollection of the Witness

1. FRE 612
· Counsel must take the document and mark it for identification

· Ask permission to approach the witness.

· Witness may read the document silently to himself.

· The document cannot be admitted into evidence.

· 6.15 – can an inadmissible tape recording obtained in violation of a statute be allowed to refresh the recollection of the witness. Yes, even inadmissible evidence provided the jury does not see or hear it.  See United States v. Kusek, 844 F.2d 942, 949 (2d. Cir. 1988).

· In order to guard against abuse, the adversary can observe the document

· If the testimony is not from memory it may be stricken.

· The adversary may cross examine the witness with the document

· FRE 612 - The adversary may introduce the document into evidence.

2. FRE 803 (5) – Passed recollection recorded
· A memorandum or record concerning a matter about which the witness had knowledge at one time, but now has insufficient recollection of the matter, the writing was made or adopted by the witness when the memory was fresh, and shown to reflect the knowledge correctly.  If admitted into evidence the record may be read to the jury, but may not be offered unless by the adversary.
· B – The memorandum must be made while the memories of the facts are still fresh in and in close proximity of time to the event. The evidence can merely be read to the jury, but not shown to the jury.

· Must try and refresh his recollection first

· Writing made by witness or adopted

· When the memory was still fresh in the mind

· What was written was accurate at the time

VI.
Impeachment of Witness

· Honesty

· Memory

· Perception

· Are called into question.

· Intrinsic – established through cross examination

· Extrinsic – Documents, other witnesses.

· Some forms allow for both, others just intrinsic.

A. Bad Character For Truthfulness (Veracity)

· FRE 404 – Character evidence for propensity is allowed for the character trait of honesty.
· Credibility is so important that it allows for this exception.

· X is testifying to character of W in a breach of contract.  W defense is there was no K.  Should X be allowed to testify to the character of W?

1. Method
· Witness

· Are you familiar with so and so

· Are you familiar with the circles in which he travels

· Are they familiar with the reputation (regarding veracity)

· What is the reputation?

· In Federal Court, you may ask their opinion of the reputation.

2. FRE 608 (a) Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:
(1) the evidence may refer only to character for truthfulness or untruthfulness, and
(2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise 
· Limited to truthfulness

· Allows for the proving of character evidence through reputation and opinion.

3. Applicable Witnesses
· Applicable to all witnesses that testify, (, ( 

· Criminal ( is allowed to introduce good character trait that is implicated by the crime charged by himself or by other witnesses.

· After criminal ( testifies above, the prosecution can introduce evidence of propensity evidence toward his tendency to do the crime and his truthfulness.

· If criminal ( alone testifies that he did not do it, the prosecution can introduce evidence of credibility.

B. Prior Bad Acts

· 19.8 – Witness was allowed to be impeached by his prior misconduct of plagiarizing, using an alias and using an unauthorized speech. 

· NY—Any prior bad act that is immoral, is allowable to impeach the credibility
· FRE 608 (b) – Specific instances of conduct. [narrower then NY]
Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness
(1) concerning the witness’ character for truthfulness or untruthfulness, or
(2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.  The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver if the accused’s or the witness’ privilege against self incrimination when examined with respect to matters which relate only to credibility.
· Can ask about the underlying conduct, the extrinsic proof is not allowed unless there was a conviction.

· Examples include false identification, making false statements on government forms such as applications or tax returns, giving false testimony, and deceptive or fraudulent representations.  

· Acts that would generally not qualify include acts of violence, use or sale of drugs, alcohol offenses. Commercial or financial defaults, prostitution, adultery, or the bearing of illegitimate children.

· Specific instances of conduct may not be proved by extrinsic evidence, but they may be inquired into upon cross-examination. (Policy; confusion of the issues, trial becomes a collateral proceeding, too time consuming too distracting.)

· Procedure 
· 19.10 – Prior bad acts that reflect on truthfulness such as lying are admissible.  But extrinsic evidence cannot be introduced to prove.  

· Question them about the incident

· Extrinsic evidence is not admissible

· Good faith basis is required, so if challenged at a sidebar the judge would have to know the source.

· The court has discretion to limit the inquiry

· If the witness denies the act, counsel cannot mention the specific misconduct on closing.

C. Convictions FRE 609

1. WITNESSES
· Common Law Rule – Any witness could be impeached with a prior conviction
· NY – Subject to protective rules for the criminal defendant, impeachment of a witness with any conviction for any crime (felony or misdemeanor).
· FRE 609. Impeachment by Evidence of Conviction of Crime
Evidence that a witness other than an accused has been convicted of a crime shall be admitted subject to Rule 403, if it is a felony.
· Balancing test for impeaching a witness other than accused
(1) Is the conviction a felony within ten years?
(2) Exclusion is warranted only if probative value is “substantially outweighed” by the danger of unfair prejudice.
(3) If the conviction involves a crime of dishonesty or false statement it is automatically admissible.
· This is a lenient standard cast in favor of admitting prior convictions

· Prior Convictions of the witness are admissible by questioning and extrinsic evidence of the conviction.

· 19.16 – Witness has 150 unpaid parking tickets, these are not allowed to be admitted. 

· Juvenile delinquents and youthful offenders, are not convictions and therefore cannot impeach, however, in a criminal proceeding the court may allow in its discretion a juvenile adjudication of a witness other then the defendant.

· Liability for fraud in a civil judgment is not a conviction and cannot be used

· Prior arrests and indictments are just accusations and cannot be used.

· FRE 404 (a)(3)– exception to character evidence regarding propensity of a witness
2. CRIMINAL DEFENDANTS
· Policy considerations

· Dangers in allowing prior convictions

· Jury misuse – convicting ( of the prior crime and not the present one

· Deterrence effect on the (, effectively depriving the fact finder of evidence

· FRE 609 Evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect.
· This is a stricter standard cast in favor of excluding prior convictions

· Balancing test for impeaching accused.
(1) Is the conviction a felony within ten years?
(2) Exclusion is warranted only if probative value outweighs prejudice.
(3) If the conviction involves a crime of dishonesty or false statement it is automatically admissible.
· NY Rule, People v. Sandoval, 34 N.Y.2d 371 (1974)
· Courts discretion to allow the prior convictions

· Pre trial motion is made by the defendant, allowing the defendant to know which convictions can be used, so he can make a proper determination of whether to testify

· The motion can be made during the trial outside the presence of the jury.

· Balancing test: Probative value of prior conviction v. Prejudicial effect on the defendant (danger of misuse, potential deterrence effect).

· Factors

1) Type of crime – The more the prior crime reflects adversely on honesty and integrity the greater its probative worth.  Crimes that have relatively high probative value on the issue of veracity, theft, receiving stolen property, smuggling, or failure to register. Types of crimes involving conscious premeditation, putting self-interests above that of society such as murder, arson, rape are allowable.. 

2) Remoteness in time – closer in time, the greater probative value

3) Similarity of crime – will go to the prejudice and should be suppressed.

4) Impact on testifying – Only possible witness of the defense the court may disallow the convictions or compromise.

5) Number of convictions – court has discretion on the number of convictions the prosecution is allowed to introduce.

· Mitigating Factors – Sometimes the court will make a compromise, allowing the prosecutor to mention the conviction but not the underlying facts of the crime.

· Pending Charges – Suppressed based on 5th amendment right

3. ALL WITNESSES
· 609 (b) – If the conviction is more then ten years old (date measured from the date of conviction or the last day of confinement, whichever is later) it is prima facie inadmissible for impeachment purposes.  Unless the party wishing to use it notifies the judge and makes a showing of substantial probative weight as compared to prejudice.

· (a) (1)– Felonies; Shall be admitted subject to rule 403,m with the presumption of admissibility.  For criminal defendants, the presumption shifts to inadmissibility, and there must be a showing of probative value.  Same factors of Sandoval.

· (a) (2) – Evidence of dishonesty or false statements are admitted regardless of felony or misdemeanor.  No balancing test is required, automatically admissible for any witness, 403 is not even applicable.  Examples; perjury, fraud, bribery, false income tax, embezzlement.  Subject to the ten-year cap.

· 19.4 – Dooling is on trial, should these convictions be allowed.  Prior conviction of armed robbery in a prosecution for armed robbery? What are the elements of dishonesty in the crime?  Does 609 a 2 mean the definition of the crime must be a falsehood? Probably narrowly interpreted, but some courts look at the way the crime was perpetrated and not just the elements of the crime. 

· Allowed to mention the crime, time and place, but not the details of the underlying crime.

· Allowed to offer extrinsic evidence of conviction

D. Contradiction

· Extrinsic evidence to contradict for the purposes of impeachment is prohibited with respect to collateral matters but is admissible with respect to non collateral matters
1. Collateral Matters (no extrinsic evidence allowed) – Evidence is collateral if the only relevance it has is the contradiction of some specific point of testimony.

· Insignificant or trivial matters 

· Time consuming 

· Unfair surprise

· Confuse the jury

· Evidence is not collateral if it goes to prove an additional point including a substantive issue, bias, defect of capacity or untruthful disposition of the witness. (dual relevancy rule)

2. Non-Collateral Matters
a. Traditional Basis; Convictions, Bias, Sensory impairment

b. Facts that are relevant to an issue of the case. (dual relevancy)

c. Any part of the witnesses’ recount of the transaction, which the witness would not be mistaken about if the story were true, revealing a “telltale” deception that more broadly undercuts what they said.  Judges discretion determines.

· 19.18 - Witness testifies to the type and amount of drinks that were had.  On cross-examination the witness can be pressed to the contradiction.  The difference between three drinks and four drinks may be allowed in on discretion under an element of the admissiblility of the admission

· 19.20 – Whether a witness actually saw something goes to the sensory category.  Witness testified that leaves were not on the tree but they actually were, and that can be proved by extrinsic evidence.

· 19.21 – Witness contradiction of where he was prior to witnessing the accident is collateral because it was not in dispute.  If it is in dispute then it may be allowed under category one or three see Rosario v. Kuhlman, 839 F.2d 918 (2d Cir. 1988).

E. Prior Inconsistent statements 

· FRE 613 Prior statements of Witnesses
· Hearsay Problem – Prior statement is not being used to prove the truth of the matter asserted, rather merely that it was made as a prior statement.  (Limiting instructions may be necessary)

· Inconsistent Statement – A statement that differs significantly from the thrust of trial testimony, or if it suggests that the witness has changed there mind.
—Impeachment by omission, if a prior statement omits a material detail, the statement is inconsistent.

· 19.24 – Testimony of witness recalls that the accident was at 2:10, shortly after it was recounted as 2:05.  Should it be allowed in?  Yes, but if the witness says “about 2” it is not inconsistent.  If she testifies that the accident was at 2:14, but right after said it was 2 – 2:20, this is inconsistent.

· 19.26 – Crime Scene, witness at trial gives damaging testimony, but at the scene he gave no testimony.

·  (a) Examining witness concerning prior statement.  In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.
· Extrinsic evidence - Collateral matters cannot be proven through extrinsic evidence, non-collateral matters can be proven with extrinsic evidence.

· E&A pg 241.  Peter testifies that he saw an accident while on his way to the hardware store.  The defense wishes to bring in Karen, his next door neighbor, to testify that Peter said he was going to the grocery store.  This is collateral and therefore cannot be brought through extrinsic evidence.

· Foundation Required to bring in Extrinsic evidence
(b) Extrinsic evidence of prior inconsistent statement of witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party opponent as defined in rule 801(d)(2).
· Change in common law

· (a) On cross examination, the foundation does not have to be placed, the statement does not have to be shown to the witness, or the oral foundation of time place and persons present

· Upon request, opposing counsel can view document

· (b) extrinsic evidence is not admissible, unless the witness is afforded an opportunity to explain or deny the same [but it does not state when that time should be, therefore the burden is on the proponent of the testifier to bring them back at some later time to refute the extrinsic evidence.].

· Witness prior inconsistent statement is found after he testifies at trial.  The witness goes on vacation.  In federal court, counsel can prove the inconsistent statement, and the obligation is on the witness’s counsel to bring them back to deny or explain the situation.  In NY, the witness would have to be called in order to lay a foundation for the extrinsic evidence, which would pose problems 

· Despite the literal language of 613, most courts do not adhere to it, and put the risk on the cross examining lawyer, allow them to skip confronting the witness, but if the opponent is unable to recall the witness, the extrinsic evidence will be inadmissible.

· Common Law
· as a prerequisite, the witness must be confronted on cross examination.

· Oral statements, foundation must include the time, place, persons present, and substance of the statement

· Written statements must be shown to the witness.

· If witness admits the statement—the inconsistency is established, and the extrinsic evidence is not needed

· If they deny, the evidence may be introduced next time you are allowed to introduce affirmative evidence.

· FRE 611 (a) – the court shall present reasonable control over the mode and order of interrogating witnesses and presenting evidence to ascertain the truth, avoid waste of time, protect the witness.
· FRE 801 (d) (1) (a) – a statement is not hearsay if; it is inconsistent with the declarant’s testimony and it was given under oath at a trial proceeding or a deposition, hearing or other proceeding or deposition 
· Not applicable in NY – prior inconsistent statement can only be used to impeach the credibility.

· Statement can be used as affirmative evidence to prove inconsistency and the truth of the matter asserted because it was under oath.

· Very narrow hearsay exception, it is allowed because it is made under oath, subject to cross-examination, memory was probably fresher when the statement was made.

· FRE 801 (d) (2) – Party Admissions
· Anything a party says can be used against them to prove the truth of what they said

· Applicable in NY

· Confrontation of the witness is not necessary and does not apply.

F. Bias

· FRE – No explicit rule, but is relevant under 401/402, see United States v. Abel, 469 U.S. 45 (1984).

· Spouses and other family members

· Employees, see Prob. 19.32

· Davis v. Alaska, 415 U.S. 308 (1974). Defense sought to admit a juvenile delinquency of a witness in order to show bias.  The Court allowed the delinquency in order to show that he was trying to get on the good side of the prosecution to get off probation.  Based on the criminal defendants right of confrontation to show the bias of the witness.

· Bias can trump other exclusionary rules, i.e. rape shield laws, allowed to prove the bias of the witness.

· Witnesses can give their opinions on bias

· 19.35, “Bias may be proved by extrinsic evidence even after a witness’s disavowal of partiality.” Cf., United States v. Robinson, 530 F.2d 1076, 1079-80 (D.C. Cir. 1976).

· Entitled to show the depth of the bias 

· 19.36 – Proving bias of one witness, tends to also show the propensity of the defendant, the bias is allowed and trumps the exclusionary of propensity.

· Judge has the discretion to minimize inflammatory prejudicial effects while allowing in the bias.  See United States v. Abel, 469 U.S. 45 (1984).

· Extrinsic Evidence is allowed – non-collateral issue, goes to the truth and credibility of the witness.

· No Prior confrontation is necessary in NY
· In Federal, only if it is in a prior statement.
· FRE 610 – Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.
G. Sensory, Mental Impairment

· Impeachment that casts doubt on the witness ability to perceive or remember in a particular situation, and at the time of testifying.

· 19.37 – 

· Testimony of intoxication is allowable if it is shown to impair the ability to perceive

· 19.38

· Can testify to a weak memory;

· Schizophrenia

· Habitual drunk, or heroin addict – not allowed because it is not a specific situation, unless it can be proved that they were impaired at the time or in court.  Foundation must be laid to show that the evidence should be allowed of actual impairment.

· Extrinsic evidence allowed.

· Must show foundation for witness ability to testify to impairment.

H. Impeaching the Credibility of own witness

· New York
· Independent evidence that indirectly contradicts witness is allowed

· Not allowed to impeach your own witness

· Rationale – A party is supposed to vouch for the credibility of the witness.

· If the witness becomes hostile, leading questions are permitted

· Exceptions: The party must be able to show they were surprised and damaged by the testimony.  If your own witness has made a prior inconsistent statement (the statement must be damaging to your case, actual disproof of your case), which was signed or under oath, it will be allowed, but only for impeachment and not the truth of the matter (civil and criminal proceedings).  See NY CPLR 4514; NY Crim. Proc. §60.35.  Note, when interviewing witness, have a signed statement.

· Rationale, counsel should be allowed to 

· Cannot be used for the truth of the matter, or in the case in chief, only for impeaching the credibility

· Neutral testimony does not trigger the statute, not recalling, denying being at the scene.

· 19.2 – prior statement was not sufficient to trigger the statute because it was not affirmative damage because he said he did not remember, instead of implicating someone else.

· 19.4 – The prosecution knew that the witness was not going to testify, eliminating the element of surprise, the probable motive was to sneak in the prior out of court statement—therefore is not allowed in under a good faith exception.  

· Defendant in a medical malpractice is called to the stand, by the plaintiffs witness because the plaintiff was under anesthesia—cannot impeach his credibility in NY, even if they are the defendant.  It is possible to bring in other affirmative evidence that contradicts your case because you are not bound to the testimony of your witness.  Leading questions would also be permitted.  Prior inconsistent statement may be allowed under a party admission exception to the hearsay rule, don’t have to confront him, just use it against him regardless if he takes the stand.  

· Federal Rule 607 – The credibility of a witness may be attacked by any party, including the party calling the witness

· Not as conservative as NY

· Disavows the vouching for the credibility of your witness approach

· Policy, in the search for truth, everyone should be allowed to impeach a witness.

· You can use any prior inconsistent statement, it does not have to be under writing or under oath.

· Surprise: Morlang doctrine - Counsel must be acting in good faith in impeaching with prior inconsistent statement, must have that element of surprise. See United States v. Morlang, 531 F.2d 183 (4th Cir. 1975); problem 19.4.

VII.
Rehabilitation of the Witness

A. New York / Federal

1. Advance Accreditation – Bolstering the credibility of the witness is not allowed (evidence of truthful character is excluded until the character of the witness has been attacked); 
Exceptions
· Prior convictions, the sting may be taken out of the cross-exam

· Foundational questions may establish a good character background.

· Taking the sting out of cross by revealing bias.

· Corroboration of witnesses before it gets prejudicially cumulative is allowed.

2. Rehabilitation – The nature of the rehabilitation must be relevant to the impeachment used – The repair must respond to the attack.

a. Explanation – The simplest way of rehabilitation is allowing the witness to explain away the impeaching matter on redirect examination.

b. Good Character for truthfulness
· If the witness character has been attacked with the suggestion of bad character for truthfulness.

· FRE 608 (a)(2) – Good character for truthfulness is only allowed for rehabilitation.

· FRE 608 (b) – specific instances of conduct are not allowed for rehabilitation.

· Prior convictions and bad crimes are used to show a propensity for dishonesty, and therefore allow evidence of good character for truthfulness.

· 19.52 – Defendant is impeaching the credibility of prosecution witness with prior juvenile adjudication as per Davis, can the prosecution rehabilitate with evidence of good character for truthfulness—yes, in a case where bias is used to support a corrupt motive, good character is allowed

· Other methods of attacking character which would allow for rehabilitation…

· (1) Sometimes bias is not used for dishonesty character evidence – depends on circumstance

· (2) Sometimes prior inconsistent statement is not dishonesty but mistake, and therefore this rehabilitation cannot be used.

· (3) Sensory perception impeachment does not allow for good character rehabilitation.

· (4) Contradiction- usually is not an attack on character

c. Prior consistent statement – If a witness trial testimony is attacked as the product of a poor memory, a prior consistent statement may rehabilitate by showing that his trial testimony is consistent with his memory at an earlier date.

· Repetition of a lie does not make it truthful

· Prior consistent statements are not admissible for proving credibility, for disproving bias, bad character, or prior inconsistent statement.

· The prior consistent statement must have been made before the motive to fabricate existed or before corrupting influences were brought to bear

· Motive for fabrication, i.e. the person he is testifying for gave him a job a month ago.  A prior consistent statement can be allowed before this motive, to neutralize the bias.  

· 19.54 – On cross-examination it is brought out that the witness had a bad business deal with the defendants, to show a grudge or bias.  The prosecution intends to use a prior consistent statement before the bad business deal.  It can be used if it was made before the motive to fabricate arose.

· NY - Sole purpose is to bolster the credibility of the testimony on the witness stand, and not to be used as evidence in chief because it is hearsay in NY

· FRE 801 (d) (1) (B) – Prior statement of a witness consistent with the declarents testimony to rebut if their has been an implication of recent fabrication, the statement must be made before the motive for fabrication arose.
· The difference is that the statement can be used for the truth of the matter asserted as affirmative evidence

· Policy, some reliability, it was made closer in time to the event, making memory fresher, and the witness can be cross-examined.

VIII.
HEARSAY

A. Definition FRE 801 (C) – “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

· Hearsay – An out of court verbal or non-verbal assertion offered to prove the truth of the matter asserted.

· Statement FRE 801 (a) – a statement is an oral or written assertion or non- verbal conduct of a person if it is intended to be an assertion.

· Declarant FRE 801(b) – person who made the out of court statement

· Witness – is on the stand

· Duty to object – Counsel must object to the hearsay in order for it to be excluded.

· Overcoming objection – The out of court statement falls within an exception, or it is not hearsay because it is not being offered for the truth of the matter asserted.

· B – Wife’s statement was “it is raining in Honolulu.”  It cannot be offered for the truth of the weather, but can be for the proof that she is alive, or that the phone was working.

· C – Statements are oral or written assertions, and regardless of whether it was under oath or not.

· Rationale For the rule against Hearsay
Policy Considerations
1. The right of Cross-examination
2. Oath
3. Demeanor interpreted by the judge.
Constitutional – Right of confrontation

· Testimonial Dangers
1. Perception
2. Memory
3. Narration
4. Veracity
B. FRE 802 – Hearsay is not admissible, unless there is an exception

· Fact finder cannot cross examine the declarant

C. Statements which are not hearsay

An out of court statement is hearsay only if it is offered to prove the truth of the matter asserted.  Thus hearsay analysis is always a two-step process:
(a) Is there an out of court statement
(b) Is the statement being offered to prove the truth of the matter asserted?

· Identify the purpose for which the evidence is offered.
1. Nonassertive Nonverbal Conduct – Whether conduct is assertive or not depends on the intent of the actor.  

2. Verbal Acts – Part of the substance of the overall action, the case cannot be proven without the proof the words were said.
· When law attaches legal significance to words they are not hearsay.

· Words of offer and acceptance have legal significance simply because they were spoken, regardless if they were truthful, the only relevant issue is whether they were spoke. See Problem 1

· Words spoken in a slander case, are being offered to show they were actually spoken, not that they were truthful

· Words in a fraud case, must prove that the assertion of fact was false, when trying to establish the words spoken were false, the words spoken are not hearsay.

· Forgery, perjury, intimidation, threats, bribes, words of slander, fraud, contracts

· The act of giving something to someone is ambiguous, verbal parts of an act, accompany the act, words of donative intent gives legal significance by creating a gift under the law.  See problem 4.

3. Circumstantial evidence of the listeners state of mind
· B (1) – Joe told D that the “brakes are defective” – it cannot be offered to show the brakes were defective, but it can be used to show that D was on notice, and the words were spoken

· Evidence of Knowledge (prior notice)

· Letters made to the defendant accused of killing the writer of the letters which state that he was the father of her child.  Not hearsay because they are not offered to prove the truth of the assertions

· Evidence of motive

· Limited instructions must be given to the jury.

4. Circumstantial Evidence of Knowledge, Memory or belief – A statement is not hearsay if offered as circumstantial evidence of the declarant’s knowledge, memory or belief.

5. Circumstantial Evidence of Speakers State of Mind
· The mere utterance of a statement of praise, affection, dislike, or distrust, has a probative value quite aside from the literal truth of the statement:  The use of the words give rise to an inference of an underlying state of mind consistent with the statement, even though the statement may not be literally true

· Danger in allowing – it ignores the common sense proposition that the fact finder is probably incapable of mental discriminations required to avoid the hearsay risks.

· Direct evidence of state of mind is an exception to hearsay

Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is

6. Prior Inconsistent Statements of a Witness FRE 801 (d)(1)(A)
Given under oath subject to the penalty of perjury at trial, or other proceeding, or in a deposition
· Inconsistent Statement

· Taken under oath

· At a prior hearing

· Cross examination is not required

7. Prior Consistent Statement
· FRE 801 (d)(1)(B)

· Recent fabrication

· Can be taken for the truth of the matter asserted

8. Prior Identification of a Person FRE 801 (d)(1)(C)
· Prior identification of the perpetrator is not hearsay and can be offered for the truth of the matter asserted.

· NY – Hearsay “exception” codified in N.Y. Crim Proc. Law  §60.30 (only applicable in criminal trials).  Must be a live lineup or a drive by.  

· Made by a witness who is now on the stand

· Doctrine of Fresh Complaint (NY + Fed):  In sexual assault cases the victim may offer evidence on direct that she notified the authorities expediently.  It is limited to the fact that the assault occurred, details go beyond the relevance of the exception.  

D.  Admissions of a Party Opponent

1. FRE 801 (d)(2) – Admission by a party opponent.  The Statement is offered against a party and is the party’s own statement or
· 10.1 – Party admits to earning more than he put on his tax return.  It is not a statement against interest because at the time it was made it was self-serving, not against interest.  But as an admission, it is allowed in as the case in chief.

· Test for admissions is whether the evidence is useful against a party at the trial, not at the time the statement was made.

· Not an admission against interest, simply party admission. 

· Party admission is only admissible when offered against the party, not allowed as a prior consistent statement.

· 10.15 – Personal injury case in which the defendant admitted to being at fault for the injury, now he asserts comparative negligence.  But he wasn’t even present when the accident occurred, this does not matter, it is still admissible, but can be explained.

· Adopted statements of fact, even if made under total ignorance, can still be admitted.

· 10.16 – Owner of a roller coaster stated that the operator was driving to fast, now the owner is being sued for the negligence.

· The fact that she lacks expertise does not matter, she is a party and made an admission and it can be allowed.

· 10.17 – Objection made in the court room about the expertise of the witness on the truth of the admission.  Young child is a party of the action, and makes a statement of the fault of his father.

· Expertise does not matter, and the fact that they assume an expertise, like a phone technician, is not relevant

· Age and even incompetence to testify in court is irrelevant and can be admitted.

· NY – Hearsay exception
· Policy – A party cannot make the complaint of the inability to cross-examine, and it can be explained through other evidence.  

Authorized Admissions (C) – A statement by a person authorized by the party to make a statement concerning the subject

1. Judicial Admissions – Stipulations as to facts for the purposes of litigation, and statements in pleadings upon which the parties go to trial are considered formal, binding commitments which will brook no denial (are binding).
· You are bound by the statements in the pleadings

· Pleadings prior to amending can be used against you but are not binding and can be explained.

· A complaint in another law suit cannot be used as an admission in the current one.

2. Evidentiary admissions – Are not binding
3. Pleas
· Guilty pleas in traffic court – Some states they are not admissible, however, in NY

· Guilty Pleas are party admissions in subsequent litigation.

· Withdrawn guilty pleas – Criminal defendants would have undo pressure to take the stand under the 5th amendment, or his 6th amendment right to counsel (because the lawyer may have convinced him to change), therefore, the withdrawn guilty plea is not admissible for these policy reasons.  FRE 410 Inadmissibility of Plea which has been withdrawn, or a plea of nolo contendere, cannot be used in any subsequent action, civil or criminal.

4. Admissions by Conduct
· 10.34 – May the prosecution offer proof of attempted suicide?  Yes.  If the attempt was successful, can this evidence be used against the corporation he worked for?  No because he is not a party, but it may be allowed under an argument that it is not an assertion of fact.

5. Adoptive Admissions FRE 801 (d)(2)(B) – A statement which the party manifests an adoption or belief in its truth.
· Submitting the document of another person is admissible against you, example of sending the death certificate to the insurance company.  

· The item may be submitted under protest or explicitly denying the part of the document that is damaging.

· Ambiguous Admissions – for example “uh huh” is allowed in and the jury can give the relevant weight.

· Repeating what everyone else says is not a party admission without adoption, if it is clear that he is adopting what they say then it is an admission.

· Silence as admissions – An adoption by silence in response to a statement of which under the circumstances, the natural reasonable reaction would be to deny it, the rational explanation is an adoption.

· Uncontested adoption of goods can be an admission 

· Anything a party does and says can be proved in a court of law.  

· What the reasonable human under the circumstances would do in reaction to the statement.

· Proof of defendant remaining silent after being arrested is not an adoptive admission because of his right to remain silent.  If the accused did not have the Miranda rights read to him and remains silent it is still inadmissible.  It is excluded either as to relevance or constitutional.

6. Representative Admissions
· “Speaking Authority” (NY) – In order to have the agents statement admitted it has to be authorized by the principle either explicitly or implicitly.  The agent may be authorized to act, but they may not be authorized to speak.  Additionally it must be in the scope of their employment.

· Explicit - Attorneys have speaking authority

· Implied Authority – High ranking officers of corporations, Foreman of factory, manager … depends on the facts of the situation.

· Scope of the speaking authority – If the agent can only make internal authorizations, it may not be admissible.  In NY if the authority to speak exists, it can be admissible even if the original audience was meant to be limited

· Mitigating the damage of the agents – Other employees and their views, explain it away—the employer is not bound by the statement.

· 10.35 – Driver of a truck involved in an accident admitted that he was drinking and driving and smoking a doobie, ( sues drivers employer.  [Must prove drivers negligence in respondeat superior]  The driver was not hired to tell this so it would be inadmissible under the common law (NY).  Should the statement be admitted against himself if he was a party—yes it is a party admission

· FRE 801 (d)(2)(C) – A statement by a person authorized by the party to make a statement concerning the subject
· FRE 801 (d)(2)(D) – A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship.
· Speaking authority is not required, and if they do have speaking authority it is admissible.

· Matter concerning the scope of his authority.

· Policy:  Party responsibility, actual personal knowledge of the facts, spontaneous statement, employee will probably not make an honest account on the stand after preparation

· 10.14 – Person makes a statement and then gets hired and his testimony is now being admitted, but it is not allowed because he is not employed at the time.  If the agent is fired and then makes a statement they are likewise not admissible.

· Made during the existence of the relationship—must be employed at the time.

· 10.40 - ( was injured by a sliding door on a cruise ship, cabin boy made a statement concerning the door.  Cabin boy was not responsible for the sliding door, and therefore it was not in the scope of his employment.

· 10.41 – (a) Manager makes a statement while firing employee that “this is a job for a younger person”—it is not hearsay because they are not trying to prove that the job is for a younger person, it is a verbal act of discrimination, motive, state of mind. (b) A statement from the personnel department that “they are trying to get rid of everybody age 45 and up”—Is this a matter concerning the scope of her employment, than it would be allowed under the federal evidence, or does she have to be involved in policy making decisions? (c) a statement by the chief operating officer “it appears that the managers in your division felt that somebody would be more appropriate”—admissible under common law and federal rules.

· No actual knowledge is necessary just an adoption

· 10.37 – Interpreter (an agent of the DEA) translates an accused drug smuggler.  Can his statements of the translation.  The interpreter is a borrowed agent, and has been adopted.  

· 10.38 – Department of justice brought an antitrust action against AT&T, can AT&T admit statements of other executive agencies senior officials? The court allowed the statemtents

· 10.39 – Criminal prosecution of a drug dealer, defense wishes to admit statements of a FBI agent which would be exonerating to the defendant, the Second Circuit Court of Appeals ruled that these statements would not be admissible because of policy reasons, that it would be unfair to the government to have low level officials of the government admit their statements

· “Borrowed agent rule” – 

7. Conspirator Statements
· FRE 801 (d)(2)(E) – A statement by a coconspirator of a party during the course and furtherance of the conspiracy
1) Conspiracy

2) Declarant + Party against whom the statement is offered were members of the conspiracy

3) Statement made during the conspiracy

4) In furtherance of the conspiracy

· No authorization is necessary

· No personnel knowledge is necessary

· Joint enterprise theory, natural reliability to what they say.

· The fact that the conspiracy exists is sufficient

· The declarant does not have to be a party to the action.

· 10.42 – Tinkers, Evers and Chance are on trial for purchasing a large quantity of crack.  The prosecution wants to introduce a statement by a third party who heard what Chance said about the deal.  Yes it can be introduced.  

· 10.43 – Does a conspiracy exist when it was first conceived when only one person existed, or if it was between ( and a government agent?  No.  What about the unilateral theory of conspiracy in the MPC which allows for government agents to qualify for the conspiracy, but the federal courts do not accept this unilateral theory of conspiracy, and therefore cannot be admitted.  NY follows the MPC, in NY the conspiracy can exist under the unilateral theory, but does it matter when they become members?  The timing of the conspiracy is irrelevant, you are locked in to everything that happens before.  See United States v. Liefer, 778 F.2d 1236, 1250 (7th Cir. 1985).

· NY has the unilateral theory of conspiracy, FRE does not.

· 10.45 – Contracting Jen hires hitman to kill Jeff, the job is done and then the hitman complained that he was not getting paid.  When does the conspiracy end?  See Krulevitch v. United States, 336 U.S. 440 (1949) (holding that when the chief objective of the conspiracy is attained the conspiracy is over). What was the purpose of the Conspiracy?  Arguably the implicit part of the conspiracy is the prevention of discovery.  

· Liberal application of when the conspiracy ends.

· 10.47 – Is the statement in furtherance of the conspiracy, if you are trying to bring someone in the conspiracy it is in furtherance, but if you are just bragging or talking it may not be in furtherance.

· 10.48 – Jack and Jill are on trial for bank robbery.
(1) Testimony that Jill asked someone to find a car to keep the conspiracy—yes
(2) Testimony that Jill was telling someone about the conspiracy—no because it was just bragging
(3) Tellers testimony of the note Jill gave to the teller that is not available—it is admissible as an act of the crime, legally operative effect, subjecting them to criminal liability, furthermore, it is not an assertion of fact but rather a command, utterance without truth matter.
(4) Admission by Jill that Jack was involved in the crime—not admissible because it does not further the conspiracy.  If it is admissible for a party admission in the same trial against Jill, then the judge should instruct the jury, but this would be unreasonable.  When a party admission is given and cross-examination is impossible because of their 5th amendment right, see Bruton v. United States, 391 U.S. 123 (1968), holding that the party admission is not admissible because it is not reliable, the party would probably drag others into the conspiracy when giving the statement.

· Admissions by one of the conspirators to the police is not admissible.

· Bruton Rule - Party admissions allowed in cannot be allowed in against the other conspirator, the 6th amendment right of confrontation may bar the party admission.  Bifurcation of the trial would be necessary, or forego using the confession, or parts of the confession may be used if feasible by redacting the parts that incriminate the other conspirator. 

· Bourjaily v. United States, 483 U.S. 171 (1987).

· Judge must make the determination of whether the statement in admissible.

· Burden of proof is a preponderance of the evidence

· (NY) In order to determine the admissibility the judge must restrict his fact finding to evidence independent of the statement.

· (FED) The judge may consider, as decided in this case, the statement itself as a factor in determining the admissibility

· The Supreme Court allowed this “bootstrapping” because FRE 104(a) allows a judge not to be bound by the rules of evidence except for privileges, but in determining admissibility a judge is not bound by the rules of evidence they were devised for the protection of jurors.

· FRE 801(d)(2)(E) – The contents of the statement can be considered but shall not be sufficient for the ultimate fact finding in admission statements.  Other circumstances that create inferences of conspiracy must be found in order to make the determination.  

· Example:  ( brings a nuisance action, the evidence consists of a person named A identifying himself as an agent of his neighbor and admitting to the nuisance.  Before this statement can be admitted it must be shown that he is the agent, his statement that he is the agent is pure hearsay.  

E. FRE 803. Hearsay Exceptions; Availability of Declarant Immaterial

· Something in these statements make them more reliable, and therefore admissible, because it has enhanced reliability in regards to: 

· Sincerity

· Memory

· Perception

· Communication 

1. Present Sense Impression
· A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.
a. Immediacy – A statement may fit the exception if it exists at the moment of speaking or follows immediately thereafter

b. Personal Knowledge – Perceived the event

c. Corroboration

· 11.17 (b) – Can a repetition of a statement of present sense be admissible?  No because it is double hearsay.  (c) Is not admissible because it is not a present sense or a excited event.

· Corroboration

· 11.14 – Chesbor describing Drinker walking into a dorm on the telephone.  The person who heard the statement is not an equally participant witness, no corroboration, is it admissible

· Corroboration is necessary, there must be something that corroborates the testimony of the declarant.

· People v. Brown, 80 N.Y.2d 729 (1993) (upholding the admissibility of a 911 call because of the corroboration of the police when they got on the scene

· While it is happening – Some courts have held that one-minute is too late.

· Double layered hearsay – The witness on the stand is repeating the hearsay statement, hearsay within hearsay, both layers must be satisfied.

· Policy: Powers of perception are enhanced compared to excited utterance; sincerity is reliable because there is no time to fabricate.  

· Additionally, the person who heard the statement was also there to hear the statement being heard.  

2. Excited Utterance
· A statement relating to a startling event or condition made while the declarant was under the stress of the excitement caused by the event or condition
a. Startling Event

b. Related to the event

c. Under the influence

d. Personal Knowledge

· Judge determines whether these apply by a preponderance of the evidence

· 11.3 – Plaintiff claims that she slipped on a doughnut and the stores accountant said “That’s been there for hours!”  It cannot be an agency admission because it is not in the scope of his employment.  What about a startling event?

· Under the influence: How long does the influence of the startling event last?
Factors to consider

· Nature of the event itself

· Potential relationship of the declarant to the people involved in the excited event

· Closer the statement is made to the event

· The faculties and characteristics of the declarant

· The nature of the statement, in regards to the declarant emotional state.

· Is there a motive to fabricate?

· 11.5 – Mike Tyson Rape case.  Is the 911 call admissible that is made 24 hours later?  Powers of reflection may very well still be suspended?  May be admissible also under the “doctrine of fresh complaint” allowed to corroborate that the rape occurred, not for the truth of the matter but that the call was made.

· 11.6 – Dalton age 14 killed his friend.  Can the 911 call be admitted for a justification defense?  The Court of Appeals upheld the trial courts ruling that the statement was inadmissible.  See People v. Vasquez, 88 N.Y.2d 561, 579-80 (1996).

· Personal Knowledge
· 11.10 – Anonymous declarant at the scene of the accident in which the person who heard it was not there at the time.  What about the ambulance attendant who comes 25 minutes later and hears the complaint of the plaintiff who is injured in the event.  What about the motive to fabricate?

· Hearing about something exciting from someone else is not enough, the declarant must have personal knowledge.  

· Startling Event
· 11.11 – An accusation of a rape

· The judge must take all the circumstances and the statement into account to make the determination of the event.

· Policy: Enhanced reliability comes from the sincerity and memory of the event due to the excited state.  If the declarant is not excited, the powers of reflection may be revived and the statement may not be sincere.

· Criticism:  Perception is dulled under stress

3. Then Existing Mental, emotional or physical condition.
· A statement of the declarant’s then existing state of mind emotion, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.
· Statements of Physical Condition 
· Must be contemporaneous, not historical

· Statements describing ailments fit the exception

· NY – Intelligible statements describing ailnments are inadmissible unless the declarant is dead.

· Cries of suffering are admissible (not hearsay under FRE)

· State of Mind
· Forward looking inferences are allowed

· Reasonable past inferences are allowed.

· 11.24 – The fact that he is in love on May 5, is a indication of his state of mind on May 10, as well as a statement of love on May 15—both are relevant to prove the tendency of his then existing state of mind on May 10.

· Reasonable states of being can go forward or backward in time

· The declarants, then existing state of mind is an exception, not the past state of mind.

· Exclusion of statements made on memory

· 11.25 – Dr. Shepard poisoning case.  Can the statement of Mrs. Shepard’s “Dr. Shepard poisoned me” or a belief of such… is not admissible.  See Shepard v. United States, 290 U.S. 96 (1933) (Cardozo, J.)

· Statements looking backward are not admissible

· Statements which are not hearsay, but circumstantial evidence of the state of mind.

· Justification

· Diminished perception problem

· In order to be admissible it must be a contemporaneous state of mind

· Spontaneity 

· Mental state: Later Conduct – One way to prove someone did something is to prove they intended to do it. Hillmon doctrine.

· Mutual Life Insurance Co. v. Hillmon, 145 U.S. 285 (1892).  Claim on a policy for the life of a Hillmon, the insurance company claims the body found not to be Hillmon but Walters.  The defense of the insurance company is that Hillmon killed Walters, and Mrs. Hillmon claimed the insurance policy on Hillmon.  As Circumstantial Evidence the Defense wishes to submit letters written by Walters that he was going to Crooked Creek.  The Hearsay exception then existing state of mind—future oriented

· Future oriented intent is a direct assertion that can draw an inference that the intent was carried out.  

· State of mind as circumstantial evidence of future conduct by the declarant.

· 11.26 – “I am going to Colorado with Hillman” 

· Using the declarant’s statement of mind, to prove the future conduct of a third party. [In order for them to do things together there must be a prior agreement, posing memory problems as well as perception problems]

· The Court allowed the use of the declarant’s statement to show the third party conduct.

· 11.27 – “I am going to lunch in 10 minutes” – can use for the statement of intent, and is relevant of his conduct
”I am going  to go North” – Statement of intent
”I am going to go North with gloves” – Statement of intent, and evidence of what the gloves did.
”I’m going North with Morrison” – Admissible
”I’m going out with Frank tonight” – She was murdered, this statement was admissible against Frank

· Some Corroborative evidence is needed to admit statements describing plans that implicate a third party

· NY Rule – New York v. James, 93 N.Y.2d 620 (1999).  Statement of a future meeting with declarant and X, Y, Z.  They deny being with the declarant.  The statement of future intent was admissible against X,Y,Z with some corroboration

· Some Corroboration

· Declarant was unavailable due to 5th amendment

· Circumstantial reliability

· In a position of command over them

4. Statements of purpose of medical diagnosis or treatment
· Statements made for the purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.
1.  Condition or symptoms
2.  Medical Purpose
3.  Pertinent
4.  Applies broadly to include declarants and listeners
· Historical statements may be admissible if it is relevant

· The identity of the perpetrator is not relevant, just how the injury occurred

· In NY – Statements made to a physician can now be allowed in as far as current conditions and what lead to the condition

· Could be made to anyone who is in a position to give medical treatment

· Purpose:  High reliability because the statements are truthful due to the patient want for better health

· If it is a medical expert, then the purpose is not to get better but for the trial, but FRE allows for this under the diagnosis of condition theory.  Rationalized it by the DR’s ethical duty not to lie or testify to false medical diagnosis.

· NY does not allow statements to a testifying physician, solely for the purpose of testifying

· NY - The DR can rely on the patients description of the injury, for the non-hearsay purpose of telling the jury what he relied upon, limiting instruction to only consider it as the reliability of the DR’s medical determination credibility as a witness.

5. Past recollection recorded
6. Business Record
· Records of Regularly Conducted Activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of the information or the method or circumstances of preparation indicate  lack of trustworthiness.  The term business as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit
1) The record was made in the regular course of business [germane to the business]
2) Is the regular course of business to make such a record

3) The record was made at or about the time the event occurred.

· Custodian to admit- Witness must be knowledgeable on how the records are made (see amendment).

· 11.36 – Receipt for the use of a bridge toll.  Evidence is admissible because it is integrated in the employers business, not because it was made by them.  See United States v. Jakobetz, 955 F.2d 786, 800-01 (2d Cir. 1992). Can this be a party admission by adoption?

· Prospective Amendment – All as shown by the testimony of the custodian or other qualified witness that compiles with Rule 902 (11), Rule 902 (12), or a statute permitting certification.  
· Custodian may simply certify the record and then can be admitted without the testimony of the witness

· What was the principle purpose in making the record

· 11.33 – Railroad accident, and a report was made out, is it admissible?  See Palmer v. Hoffman, 318 U.S. 109 (1943) (holding that the record was inadmissible because it was made for litigation and not for railroading).  Today this record would be allowed

· Multi Purpose Report – The report may have a dual purpose, for the business or for the litigation.

· “Lack of trustworthiness” – A report made for the sole purpose of litigation has the circumstances and motivations to misrepresent and therefore diminishes the reliability of the record and may bar admissibility. (Codifies Palmer)  The burden is on the other party to prove the lack of trustworthiness.

· Multiple Hearsay – When a business record sets forth information provided by an outsider, it may be admissible if a second exception is available that covers what the outsider said.

· Police Reports

· 11.34 – Car accident, police arrive and make a report

· Johnson v. Lutz, 253 N.Y. 124 (1930) (holding that a business report containing statements from those who are not under a duty or in the business to make a statement, those statements are inadmissible).  No need to be sincere, and therefore is not reliable or routine.

· Statements made by “Others” must be part of the business of making the record.

· If the statement made falls within a separate and independent exception, for example a party admission (f) then it is admissible.  Theory:  Both layers of hearsay are satisfied.

· Hospital Records

· If the record contains hearsay, it is the same analysis as the police report.

· Did the maker of the record have personal knowledge?

· Is it a statement by an outsider?

· Does the statement fit into a hearsay exception?

· What is the business of a hospital?  Medical treatment and diagnosis.

· If the patient makes mention of his ailments, and the hospital records it, it satisfies the independent hearsay exception of statements made for purposes of medical diagnosis.

· If the record is offered against the patient it is admissible as an admission.

· Business Record Analysis

1. Record made in the regular course of business
2. Maker of the record has personal knowledge or gets the information from a person with a business duty of the same business.
3. If the person is merely an outsider, generally there is no reliability and therefore it is not admissible, unless it satisfies another independent hearsay exception.
· 11.34 (g) – Three levels of hearsay in which all are satisfied, the last one being the excited utterance.

· 11.34 (h) – May not satisfy the excited utterance because it is not immediately thereafter.

· NY – CPLR 4518 (a)
· Government records and hospital records may be allowed in without a custodian testifying

· Policy

· Duty of ones job to report accurately

· High reliability

· Made contemporaneous at the time of the event

7. Absence of Entry in Record Kept in Accordance with the provisions of paragraph (6).  
· Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the source of information or other circumstances indicate lack of trustworthiness.
8. Public Records
· Records, reports, statements, or data compilations, in any form, of public offices agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness. 
· Because it is a government record, the court can take judicial notice and no foundation is needed to be made.

· Presumption of reliability because it is made by a government agent.

· Congress was concerned with the statements of agents who are not available to come on to the stand, if they are available, past recollection recorded can allow the record in if they are on the stand

· Factual finding v. opinion.

· Beech Aircraft Corp. v. Rainey, 488 U.S. 153 (1988).  Report of an aircraft accident created by the Navy JAG Corp. A report finding that their opinion was that the plane crash was caused by pilot error was offered into evidence.  The Court concluded that it was admissible as a factual conclusion as a result of an investigation.

· Opinions of a report are admissible 

· Unless they indicate unreliability

· Factors to test for trustworthiness include (burden on opponent)
1. The timeliness of the investigation
2. The special skill or specialty of the reporter
3. Was a hearing conducted, were they reliable
4. The motivation of the officials conducting the investigation

· (B)
· Criminal Cases

· 6th amendment right to confront the witness in the court room.  

· Built in bias against the perpetrator creates a danger.

· Policy of wanting the police officer to testify to the evidence not allow through a hearsay exception.

· Bars admittal of police reports or observations and investigations

· When police reports reflect routine and nonadversarial reports the evidence is admissible.

· Observations of an FBI agent are not admissible

· 11.38 – Rosa is on trial for murder, the pathologist report contains evidence incriminating Rosa, however, they are not available.

· 11.41 – A constabile in England took the serial numbers of guns which he thought were relevant to a crime.  They were held admissible, see United States v. Grady, 544 F.2d at 604.

· 11.42 – Government agent analyzes seamen in a rape case.  The prosecution offers a report into evidence.  The issue is whether it is subjective analysis that can be shaded or is it objective.  The Supreme Court has not heard this issue as of yet.

· Routine recordings have no motive to develop an adversarial bias, so despite the plain language of the rule, it is admissible.

· (C) Only civil actions allow for admissibility of reports, unless it is being offered against the government.
· SEC reports, securities fraud, action is not admissible under the federal rule

· If it is exculpatory, it is allowed against the government


· NY – Does not have a well developed public record exception and is usually brought under the business record exception.
· NY – Palmer doctrine bars admissibility of police reports as a public record.
· Non adversarial circumstances may make the record admissible.

9. Records of vital statistics  - Records of birth, marriage, and death reported to a public office by legal requirement

10. Absence of Public Record or entry
11. Records of religious organizations
12. Marriage, baptismal and similar certificates.
13. Family Records – 
· Family bibles

· Engravings on rings

· Engravings on tombstones etc.

14. Records of documents affecting interest in property
15. Statements in documents affecting an interest in property
16. Statements in Ancient documents.  Statements in a document in existence twenty years or more the authenticity of which is established.
17. Market reports, commercial publications
18. Learned Treatises.
19. Reputation concerning personal or family history
20. Reputation concerning boundaries or general history
21. Reputation as to character
F. Rule 804.  Hearsay Exceptions; Declarant Unavailable

a. Definition of unavailability.  “Unavailability as a witness” includes situations in which the declarant—
1. Exempt by privilege – Exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement

2. Refuses to testify – Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so

3. Lack of memory – Testifies to a lack of memory of the subject matter of the declarant’s statement.

4. Death, physical or mental illness
5. Unavoidable absence – If the proponent tries unsuccessfully to find and serve the declarant, or if she is beyond reach of subpoena, they are unavailable.

6. Declarant not unavailable – if the procurement of the unavailability is due to the proponent of the statement.

b. Hearsay Exceptions, if the declarant is unavailable
1. Former Testimony
· Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.
1. Unavailability
2. Hearing or proceeding 
3. Opportunity and motive for prior cross
· 12.28

· Is the declarant unavailable?

· FRE 804 (a) examines when they are unavailable

· Did the party have an opportunity and similar motive to cross-examine?

· Civil proceeding testimony does would not be allowed in a criminal proceeding because the stakes are different

· Grand jury proceedings have no cross-examination.

· The rule is not limited to cross examination, therefore, if you are the defendant, exculpatory testimony from grand jury may be able to come in if the government had a sufficient opportunity to develop the testimony.

· If the parties were in privity, then the testimony will be allowed in but does not apply in criminal actions.  Example, two owners of a building are in privity with each other, and if one is sued, then the testimony against one is admissible against the other.

· Privity – joint or successive ownership interests in the same property, and the property is the subject matter of the litigation.

· 12.26 – (a) no privity, separate parties
(b) Testimony can be used because they had an opportunity to cross
(c) Are the two in privity?  Is there the same motive to cross examine?  Probably not because the two have different interest that may be adverse to each other.

· NY / Common Law Rule
· Declarant must be unavailable
· Same Issue and subject matter
· Party against whom offered had opportunity to cross-examine prior to trial
· Under Crim Proc. Law § 670.10 – Former testimony is only allowed in three circumstance (see pg 704)
· (1) at trial

· (2) a hearing upon a felony complaint

· (3) a conditional examination of a witness

· But see People v. Robinson, 89 N.Y.2d 648 (holding that testimony that exculpated the defendant may come in against the government if given at the grand jury hearing)

2. Statement under belief of impending death.
· In a prosecution for homicide or in a civil action or proceeding, a statement made by declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.
· Common law rationale – Religious solemnity that induces no motive to lie.  Also there is a necessity because the victim is not available to testify.

· 1. Homicide Prosecution / Fed Civil extension
2. Imminent death: Lost all hope of death
3. Statement is limited to the identity of the killer or        immediate surrounding circumstances
4. Personal knowledge
· 12.13

· Sudden Expectation of imminent death

· Judge determines the foundation of fact (104(a) ruling.

· State of mind at the time of the declaration, if the declarant regains hope, statements afterwards are inadmissible, but those before are allowed.

· Defendant may introduce the dying declaration if relevant

· 12.14 – Shepard case “Dr. Shepard is poisoning me.”   Not a dying declaration

· Other possible hearsay exceptions

· 12.16 – Dalton allegedly raped and stabbed Vanessa, who subsequently gave a description of her assailant and then died, but there was no evidence of her state of mind of impending death.  However there is a startling situation.

· Identify the killer or circumstances of death

· 12.17 – statements about property are not the key focus, collateral matters are not the reliable.

· Homicide Prosecution

· 12.19 – Deller is on trial for bank robbery. Statements by his allegedly fatally shot victim cannot be admitted

· Judicial unease over this exception limits it to the confines of homicide prosecutions.

· What if it is a trial for Deller violating the civil rights?  Or a suit for tort damages against Deller?  

· 804(b)(2) – If it is a ciminal case it is limited to homicide, however, in a civil action or proceeding, it is allowed

· NY – Only allows for the statement in criminal homicide prosecutions and the victim must have died.

3. Statements against interest
· A statement which was at the time of its making so far to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarants position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement
· 1. Against interest at the time it was made.
2. Personnal knowledge.
3. declarant must be unavailable.

· 10.35 – Dobson must be unavailable for the statement to be admissible (in NY the speaking authority prevents it from coming in under an agency exception)

· Distinguished from party admission

· An admission is made by a party at the time of a trial

· This must be contrary to the interest at the time it was made.

· Declarant must be unavailable

· Statements against interest

· 12.3 – Dispute over the length of the lease.  Lessee said “I have a ten year lease.” 
(a) at the time the lease and the statement were made, the lessee’s statement was against his pecuniary interest because the rental value at the time was low.  But still must be unavailable.  
(b) If the rental value at the time of the lease and the statement were high then the statement would not be against the pecuniary interest, but self serving.

· Statement against social interest

· 12.4 – “I had a date last night with Jeff the nerd.”  This statement by Jen is not admissible because it is not against the pecuniary or proprietary interest although it is against her social interest because her friends will ridicule her beyond belief at the terrible thought that she would actually decide to be with him for any extended length of time.  

· Statements asserting the lack of a debt

· 12.10

· Would a reasonable person view it to be in or against their interest
· Severability

· Statements against penal interest

· People v. Brown, 26 N.Y.2d 88 (1970) (expanding the exception of declaration against interest to criminal matters)

· 12.9 – Spring wishes to introduces Beckers statement that exonerated Spring, Becker is unavailable because of his 5th amendment right.  

· Corroborating circumstances – statements offered to exculpate the accused must have other evidence to make the statement admissible.

· Because of the danger of falsifying, there is a suspicion when declarations against interest are used to exculpate the defendant. 

· 12.6 – Can Jill’s statement be used against Jack as a declaration against interest.

· Statements that incriminate others may actually be self serving because of the potential minimizing effect on their prosecution

· Collateral matters in a declaration against interest will be admissible.

· Only those statements that are directly incriminating

· Corroborating circumstances 

· 12.11 – Williamson is on trial and the prosecution seeks to admit the declarations of Harris which incriminated both himself and Williamson.  See Williamson v. United States, 512 U.S. 594 (1994).  The Supreme Court held that the identification of Williamson in this case was a neutral collateral statement that cannot be admissible.

4. Statement of Personal or Family History
· (A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information
· 21 - 

· 1. The declarant must be dead
2. The declaration concerns family status
3. The declaration had to have been made before the controversy that is the subject of litigation, no chance for a motive to develop. (not in the federal rule)
4. The declarant had to have been a member of the family, or so intimately connected to the family so as to have been accurate
· Does not require personal knowledge

5. Rule 807
6. Forfeiture by wrongdoing
· A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness
· 6th amendment right of cross-examination is not applicable because of the forfeiture of the right of confrontation.

· The prosecutor must prove to the judge that the defendant procured the unavailability of the witness, by preponderance of the evidence (rule 104(a)).

· In NY the standard is the clear and convincing.

· 12.20 – reminding someone of their 5th amendment right to remain silent does not qualify as wrongdoin

G. Rule 805.  Hearsay within Hearsay

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule.

H. Rule 806 Attacking and Supporting Credibility of Declarant

· Allowed to impeach the credibility of a hearsay declarant, to show bias, poor perception, etc.

· Through any method that would otherwise be admissible, without allowing the declarant the opportunity to explain or deny.

I. Rule 807 Residual Exception

· A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines (A) the statement is offered as evidence of a material fact;(B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts, (C) the general purpose of these rules ant the interests of justice will best be served by the admission of the statement into evidence.  However, the party wishing to admit the evidence must notify the opposing party.
· Same earmarks of reliability but does not fit into an exception

· Circumstantial guarantees of trustworthiness

· A,B,C

· Advanced notice to opponent

· Unavailability is not an element

· Rarely to be used in

· 13.3 – Judges discretion, earmarks of reliability should be taken into account, as well as the possible witnesses available to both sides, in this case the defendant’s only witness was dead, but gave a statement.

J. 6th Amendment Right of Confrontation

· Defendant has the right to confront the witnesses that are brought against him.
· Hearsay that is introduced through other witnesses may be under the purview of the 6th amendment right of confrontation, therefore requiring the defendant the opportunity to cross-examine them.  The Supreme Court does not hold this viewpoint.

· The Court is concerned with reliability of the evidence, which is the purpose of the 6th amendment and the hearsay exceptions.

· See Ohio v. Roberts, 448 U.S. at 66.  After due diligence a testifying witness cannot be found, the prosecution introduces former testimony, and ( argues it is inadmissible based on the 6th amendment.  The Court articulated a test for the reconciliation of the 6th amendment with the hearsay exception:
1.  Unavailability [necessity for the hearsay]
2.  Indicia of reliability
· Unavailability

· [Now only applies to former testimony exception]
· 14.1 – Prosecution for manipulating the market, the prosecution wishes to introduce the records of the market.  The business records are objected to based on the 6th amendment right of confrontation, causing the prosecution to bring in those who made the records who probably can not recall ( The Court then decided to back off on the requirement of unavailability, see Inadi (pg.239) The Court expressed that the test of confrontation hearsay exceptions only applies to former testimony, but not in coconspirators statements.  Accord White v. Illinois, 502 U.S. 346 (1992) (holding further that the unavailability requirement does not apply to other exceptions that have unique evidentiary value and stand alone on there indicia of reliability).

· Indicia of reliability

· Reliability can be inferred from no more when the hearsay falls within a firmly rooted hearsay exception.  

· Fairly recent exceptions such as the present sense expression may not be firmly rooted

· Dying Declarations, Coconspirators statemtents, excited utterances, medical treatment, former testimony, business records. 

· If it is not a firmly rooted hearsay exception the court must look at the surrounding circumstances and conclude that the statement is trustworthy.  

· If it falls within the a traditional hearsay exception, it automatically satisfies the right of confrontation, if it is not there must be an analysis of reliability.

IX.
Authentication

A. Rule 901 Requirement of Authentication of Identification

· Who decides, when and how is the authentication made?

· Judge determines admissibility based on the determination that the jury could find that it is authentic
· The jury ultimately decided whether it is authentic rule 104 (b) conditional relevance, the judge screens the evidence and allows the jury to make the determination.
· (a) General Provisions.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.
· Stipulation or admission

· Evidence of authenticity or self authentication

· (b) Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:
1. Testimony of witness with knowledge.  Testimony that a matter is what it is claimed to be.
2. Nonexpert opinion on handwriting.  Nonexpert opiniopn as to the genuiness of handwriting, based upon familiarity not acquired for purposes of litigation. (Those based on familiarity based on litigation would be an expert not a lay person)

· Based on own personal knowledge.
3. Comparison by trier or expert witness.  Comparison by the trier of fact or by expert witness with specimens which have been authenticated.

· Expert witness can make a comparison
· Or jury can do it themselves.
4. Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances
5. Voice Identification.  Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker at any time.
· Voice recognition is permissible if the witness knows the person
· Does not matter when you ultimately recognize the voice
· Requisite personal knowledge may be gained either before or after the call
· Casual familiarity suffices.
6. Telephone Conversations.  Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) on the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone

· Id can be possible with voice recognition
· Placing a call to X, coupled with circumstantial evidence that X answered the call is sufficient to Id.
· Business calls: Calling ABC company and discussing the business they conduct is sufficient.
· Caller Id may be sufficient circumstantial evidence to identify an incoming call.
7. Public Records or reports
· Showing that it is from the office where the records are kept
8. Ancient Documents or data compilations.  Evidence that a document or data compilation, in any form, (A) is in such condition at to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely to be, and (C) has been in existence 20 years or more at the time it is offered
· Elements
1. Authentic on its face
2. Found where it is expected to be
3. Older then 20 years
· Prima facie authentic
· Rule 803 (16) ancient documents exception to hearsay is satisfied by authentication under this rule.
· In NY the ancient document is 30 years, and commonly only applies to transfers of property, any extension is unclear.
· Federal rule is not limited
9. Process or system.  Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.
10. Methods Provided by statute or rule.
B. Rule 902.  Self Authentication

0. Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following.
1. Domestic public documents under seal
· A public document with what appears to be an appropriate seal and signature is self authenticating.

2. Domestic public documents not under seal.  A document purporting to bear the signature in the official capacity of an officer or employee of an entity included in paragraph (1), having no seal, if a public office having a seal and having official duties, or employee certifies under seal that the signer has the official capacity and that the signature is genuine.
· Someone who does have a seal can verify that the document is genuine by certifying that the signature is authentic and seals it.

3. Foreign Public Documents
4. Certified Copies of public records
· Certified Copies of public records, authorized by law to be recorded or filed in a public office

· Assignment 23 Problem E.

5. Official Publications
6. Newspapers and Periodicals
7. Trade inscriptions and the like
8. Acknowledged Documents
· CPLR 4538 in NY

· Author of the document appears before a notary public and they certify.

· No requirement that the acknowledgement must be at the same time of the creation of the document

· F:  

9. Commercial Paper an related documents
· Signatures on checks are presumptively authentic

· Adversary must show that it is forged

10. Presumptions under Acts of Congress
X.
Best Evidence Rule

A. Definitions

1. Writings and Recordings
· “Writings” and “recordings” consists of letters, words or number, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation
· Writings is broadly interperated.

· “Writings” include artwork, or their equivalent, when the original is important to the outcome to the case

· A.  Does the Best Evidence Rule apply to artwork?  See Seiler v. Lucasfilm, Ltd., 808 F.2d 1316 (9th Cir. 1986).  The Best Evidence Rule does apply to the artwork

· Property

· The Best Evidence rule applies to writings, not chattels, the issue is whether it is a writing or a chattel, is the writing that is inscribed on the chattel central to the issue?

· B. Writing on the back of a stolen shirt.  See United States v. Duffy, 454 F.2d 809 (5th Cir. 1972).  If the writing is on a chattel, it is not a writing, it is property.

· The less complex the writing, the more likely to be a chattel

· The difficulty in producing the chattel

2. Photographs – any print from the original negative is an original photograph.

3. Original – The writing or recording itself or nay counterpart intended to have the same effect.

4. Duplicate
· A duplicate is a counterpart produced by the same impression as the original, or by other equivalent techniques which accurately reproduces the original
· The definition reaches the common product of all modern office copiers

B. Rule 1002: Requirement of Original

· To Prove the Content of a writing, recording, or photograph, the original is required, except as otherwise provided in these rules
· Policy: Better then a persons memory

· What is a writing:

· A.  Original Lobsters do not have to be produced because they are not writings or photograph.

· When is the writing necessary

· When substantive law requires proof of content

· When party strategy makes content important

· When one is seeking to prove the contents of the writing

· Documents that the substantive law gives operative effect to.  Documents to satisfy the statute of frauds.  Promissory notes

· Divorce

· Affidavits

· C.  My business records show… Testimony to contents of a writing even though they have an independent existence

· When is the writing unnecessary
· Independent Existence, non-written transactions which are also recorded produces an option, prove it through testimony, or alternatively seek to prove it through the writing.  If one chooses to prove it through a writing, then the writing must be proven.

· A.  Business records that recorded earnings, the records were destroyed in the fire.  The earnings have an independent basis separate from the record, then one may testify as to the contents of the records, because the writing merely describes the event, but it is not the event itself. 

· Receipts that describe payment do not have to be produced under the best evidence rule, one may testify to it. 

· Birth Certificates do not have to be produced

· Marriage certificates, (however divorces do not exist unless there is a judicial decree, therefore the writing is required)

· Death Certificates

· Recordings of conversations

· B

· Perjury conviction, does the prosecution have to prove through the written court record or through the testimony of one who was there, the written record is not required.  

· Applies to the former testimony hearsay exception, can be given through witness testimony

· In NY – Criminal cases, former testimony must be proven with a certified transcript.

C. Admissibility of Duplicates: Rule 1003

· A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.
· CPLR 3549: Duplicates are admissible to the same extent as the original if they are routinely made in the course of business
· Not as liberal as the federal rule, if the copies were made in the course of litigation, they are not admissible.

· A.  A Japanese importer.

· What must be produced to satisfy the rule?

· B:  If the duplicate is not clear, there must be an excuse to not bring the original or duplicate, because it would be unfair to produce the duplicate.

D. FRE 1004: Admissibility of Other Evidence Of Contents 

The original is not required , and other evidence of the contents of a writing, recording , or photograph is admissible if—

1. Originals Lost or Destroyed.  All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith
· If the documents were destroyed in bad faith, the secondary evidence will not be allowed in

· Due diligence must be showed to try and produce the document or locate it.

· The judge decides pursuant to rule 1008

· A.

2. Originals Not Obtainable.  No original can be obtainable by any available judicial process or procedure
· Subpoena

· Foreign State or Country

· B.  Cannot get the document via due diligence

· What would suffice for a substitute?  Testimony or a written memo, any version of secondary evidence will be allowed if the original cannot be obtained

3. Originals in Possession of Opponent.  At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing.
· If the original document is in the possession of the adversary, 

· Notice to produce: There must be a warning to produce the writing

· If there is no production, it gives them an excuse to prove it through secondary evidence.

· If no secondary evidence is available, then service of a subpoena is necessary.

4. Collateral Matters. The writing, recording, or photograph is not closely related to a controlling issue.
· Court has discretion on collateral matters to dispense with the applicability of the Best evidence rule.  If the writing is not closely related to a controlling issue, such as licenses of expert witnesses

· C. – Production of a license for an expert witness is not needed because it is a collateral matter

E. FRE 1005 Public Records

· Can prove the contents of an Original on file with a photocopy.

F. FRE 1006: Summaries

· Summaries of voluminous records

· Limitations:  
1. The records must be admissible themselves
2. The originals must be available for inspection by adversary

.

XI.
Opinion Testimony

A. Lay

2. Common Law
· Under common law lay opinions were excluded

· Cannot make an opinion on an ultimate issue of fact because it invades the province of the jury (exceptions are allowed)

3. Exceptions to the common law (NY)
· Witness is testifying to ordinary perceptions

· Collective facts doctrine allows for lay opinions on everyday matters when the witness relies on aggregations of specific details personally observed.

· Based on personal knowledge and helpful to the jury similar to federal rule

· Sanity

· May characterize the actions of a person, but not the person.

· Describe knowledge of person, and the actions that were irrational

· Cannot testify that they were irrational.

· Subscribing witnesses to a will can testify as to a direct opinion of the sanity [crazy rule because subscribing witnesses are usually clerks in an office who do not know the person

4. FRE 701 – Opinion Testimony by Lay Witness
· If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness’ testimony or determination of a fact in issue.
· Two Part Test
1. Personal Knowledge
2. Helpful to the jury
· A:  Lay witness offers to testify
~That the train was moving fast—allowed
~That it was 100mph—no personal know.
~The engineer stumbled toward me—allowed.
~Smelling alcohol, and labeling the particular beverage— not to the identical brand.
~Weight, height—admissible
 ~Can the lay witness give an opinion as to the ultimate issue of fact? See FRE 704 (a).  Must be helpful to the jury, a lay person does not know what reckless means and therefore cannot testify as to what is reckless. 

· Emotions – Allowed to give testimony of the outward appearance of emotions

· B:
P seemed depressed—allowed 
Discuss the cause of depression—probably not due to lack of personal knowledge

· Categorical certainty not required – the fact that the witness testifies to what they think or believe does not disqualify the testimony as long as it is clear they had first hand knowledge.

B. Expert FRE 702 Testimony of Experts
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise… see proposed 2000 amendment

5. Qualifying the Expert
· Common Law

· Expert testimony was only allowed when it was necessary and required because it was beyond the range of ordinary experience of an average juror.

· A:  

· Necessary qualifications
· Judges discretion, depending upon the nature of expertise in question

· Reasonably close relationship between expert’s knowledge and the subject matter.

· 1: Board certified obstetrician, but no particular expertise in caesarian sections would be allowed.
3: Evidence suggests that the witness had medical malpractice history, this would not go to the issue of whether they should be allowed as a witness.

6. Permissible Subject Matter for Expert Testimony
· Assist the trier of fact
· Not necessary or essential, but provides extra insight to understand the facts

· At common law, expert witness testimony was only allowed when necessary, however, today the rule has been eroded to the federal standard of assistance.

· Trial judges discretion

· B2:  In a shoplifting prosecution, expert testimony by a police officer of how a shoplifting occurs.  This would be unnecessary because it states the obvious and restates the case.

· Expert testimony cannot be stating the obvious or restate the argument

· Expert cannot testify as an expert in the controlling law

· Must assist the jury

· Scientific Testimony
· NY - Frye standard, whether the scientific method is generally accepted in the scientific community as a reliable method.  

· Frye hearing 

· Witness can tell the judge about the method

· Show the judge literature on the scientific method

· FRE Daubert :  Reliable Scientific knowledge based on factors
(1) Whether the scientific theory or method has been tested
(2) Whether it has been subject to peer review and publication
(3) The potential rate of error, existence of standards controlling the operation of the technique
(4) The extent of the general acceptance in the relevant scientific community.

· Also must be Relevant to the facts of the case

· 403 may exclude for other reasons

· Technical Expert

· Carmichael v. Cumo Tire Co. 526 U.S. 137 (1999), holding the same type of gate keeping in scientific testimony applies to non-scientific testimony.  The same factors can be used in the trial courts discretion, or other factors to determine whether there is a reliable basis for the opinion.

· In NY – there is no requirement as of yet.

· FRE Amendment – A qualified witness may testify…
If (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
7. Form and basis of Expert Testimony
· FRE Amendment 703
The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing
· Need not be admissible

· May be disclosed to the jury in some instances, with limited instructions

· Cannot rely solely on out of court data on reaching an opinion only in part.

8. Cross-Examination of Expert
· Methods
1. Probe the basis of opinion to show flaws
2. Present alternative hypothesis
3. Biased (getting paid)
4. Convictions 

· D

· Confronting the expert with a learned treatise

· (NY) The treatise that was presented to confront cannot be admitted into evidence under the common law, it is only impeachment evidence

· (NY) – If the expert has never used the book and will not say it is authoritative, you are bound by his testimony, and cannot impeach his credibility with this line of inquiry.

· Own experts may rely on the treatise

· FRE 803 (18) – Hearsay exception allowing the jury to consider the treatise for its truth.

· Reason: inherently trustworthy, not motivated by litigation.

· Allows evidence to be used if the witness denies that it is authoritative by independently establishing that it is authoritative, and it can be read to the jury for impeachment and consider it for its truth.

· The treatise cannot be allowed into evidence, the jury cannot look at the actual words of the treatise

C. Opinion on ultimate Issue FRE 704

· (a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.
· Must ultimately be admissible… therefore it must be helpful to the jury.

· Proper objection is that the opinion is not helpful.

· This rule does exclude opinions phrased in terms of inadequately explored legal criteria.

· Testimony in legal jargon regarding mental capacity is not allowed because the capacity may have differing standards.

· Example, mental capacity to make a will, opinion witness cannot state they had the mental capacity to make the will.

· (b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are for the trier of fact alone.
· Can testify up until a conclusion on the mental state

· C,3, In a criminal prosecution where the defense of insanity is raised by the defendant, the ultimate issue is whether the defendant was insane at the time.  Can the witness testify to his opinion on the defendant’s sanity?

· NY would allow testimony of this nature

XII.
Privileges


FRE 501 General Rule
Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall b e governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience.  However, in civil action and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State or political subdivision thereof shall be determined in accordance with state law.

· Rationale

· Encourage certain types of communication, means to an end approach

· Privacy

· 16.1 - 

· Attorney Client Privilege

· Accountant Client privilege

· Civil proceedings when the accountant is being sought for tax advice when the government is involved.

· Physician Patient Privilege

· No doctor patient privilege in federal case law

· None at common law

· Statutory privilege in NY (must be made for the purpose of diagnosis)

· Protects information the doctor needs to diagnose and treat

· Readily observable facts are not protected.

· Only those descriptions that are pertinent to the diagnosis are protected

· Jaffe v. Redmond, 518 U.S. 1 (1996) Psycotherapy is protected under privilege

· Social Worker

· NY – Statutory privilege, must have license 

· Minister Congregant Privilege

· Any spiritual counseling that is sought from a recognized religion

· Relating to spiritual counseling

· Husband Wife Privilege

· No parent child privilege.

· Journalist confidential source

· NY statute

· Fed – 1st amendment

· “Little bird (Jen)”

· Informants

· Executive Privilege

· Matters relating to national security or government operations

A. Attorney Client Privilege

· Covers Communications, not facts.

· Merely communicating a fact to an attorney does not immunize the facts.

· Questions about the communication to the attorney are protected

· Pre-existing documents are not protected by the attorney client privilege.

· The attorney client privilege also covers the response the attorney gives to the client

· Identity of the client is not a communication and therefore not protected

· Payment of legal fees is not a communication, and has nothing to do with candor.

· However, if by revealing the identity or the payment, the communication is therefore revealed, they may be privileged. See Baird v. Koerner, 279 F.2d 623 (9th Cir. 1960).

· Describing observable facts may not be protected, however there may be a sixth amendment right to counsel (courts are split)

· Purpose to protect candor by the client.

· Evidence

· Public policy exception – For the purpose of committing a future crime or fraud is outside the scope of the privilege

· Beginning of the attorney client privilege

· Nature of the communication must have the reasonable expectation of a privileged communication

· Purpose of seeking legal advice

· Communication made in confidence

· Who is the client (Corporate Context)

· Those who speak for the corporation are protected clients

· Communications between attorney and lower level employees as well.  

· Upjohn states the Federal Rule, however, in state court proceedings a minority of jurisdictions apply the attorney client privilege. (NY has no definitive answer)

· NY CPLR 4503

· Protects against eavesdroppers – any person who obtains the communication without the knowledge of the client.

· Agents and employees

· Communications for the purpose of the attorney providing services, protects agents and employees of the attorney.

· Secretary

· Interpreter

· Private investigator

· Accountants needed to advise on tax matters

· Presence of third parties may destroy the privilege

· Unless it is co-counsel or agent

· Waiver

· Communications in documents in the garbage

· Reasonable steps must be taken to preserve the privilege

· Admitting that you committed the crime based upon the advice of counsel, impliedly waives the communications upon which you relied.

· Personal injury waives the doctor patient privilege

· Spouses: Domestic Relations – Communications in confidence 

· Confidential communications between spouses

· Husband and wife communications are protected
1. Communication must be in confidence
2. The communication must be induced by the marital relationship (domestic violence exceptions)
3. Communication must be made during the marriage

· Bringing stolen goods home is protected as a communication.

· Was the communication induced by the marital or business relationship

· Federal Court Criminal Cases

· Compelling a spouse in testifying against the other spouse is prohibited in a criminal proceeding.

· Protect the marital relationship at the time of the trial.

· Spouse can elect to testify if they are willing.

· Rationale: To protect harmony

· At the time of the testimony, not at the time of the event.

· Distinguishable from the other privilege
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