Contracts I

By Jeff Amato 

Prof. Weiskopf

I. Types of Contracts / Definitions

A. Distinction Between Unilateral and Bilateral

1. Unilateral – bargain for a performance, if the performance is not likely, or if it is risky, it probably is a unilateral contract.  Not necessary to hold the other party to a breech.  Public offers and offers that can only be accepted by performance.

2. Bilateral – bargaining for a promise, what is the promisor bargaining for? Commercial context usually indicates bilateral.  Always objective standard.
3. Test : Are there two rights and two duties ( Bilateral
Is there one right and one duty ( Unilateral

B. Executory Contracts – Contracts not performed

C. Void / Avoidable – Void contracts are invalid from the beginning while avoidable contracts are legal but can be avoided by one or both of the parties

D. Unenforceable – Otherwise legal contract but for a defense

E. Good Faith – Requirement to act in good faith under contract, subjective or objective depending.

II. Consideration – Something sought for a promise and something given in exchange for a promise.  Something bargained for and given in exchange for.  BARGAIN IS NECESSARY, or else no mutuality of obligations

A. Types of Consideration in a Unilateral Contract

1. Act

2. Forbearance – Hammer v. Sidway (Uncle bargains for forbearance of nephew), Fiege v. Bohem (Defendant surrenders right to assert a valid claim which proves to be invalid is good consideration as long as it was made in good faith)

3.     The creation, modification or destruction of a legal right.

B. Types of Consideration in a Bilateral Contract  -- Any promise bargained for in exchange for another promise.

C. Adequacy of Consideration;  Mutuality of obligations – If the requirement of consideration is met, there is no additional requirement of equivalence in the values exchanged.
D. Invalid Consideration 

1. Past Consideration – Feinberg v. Pfeiffer (employment cannot be sufficient) Mills v. Wyman (Taking care of son, and subsequent promise by father to compensate held unenforceable… nomoral obligation)
a. Exceptions -  A promise made in recognition of a benefit previously received by the promisor as a gift is enforceable to the extent necessary to prevent injustice.  Webb v. Mcgowan (saving life by not dropping weight with subsequent permanent injuries)

b. If the promise intended to be a gift it is not consideration ie. Webbs action was not a gift to McGowan

c. The promisors promise is not disproportional from promisees benefit..  The value ($30) was not disproportionate from the value McGowan recieved

d. New York Law—Does not recognize moral obligation but does recognize promises in writing signed that would be consideration had it not been for the time it was given or performed.

e. QUASI CONTRACT - Reasonable expectation of payment Cotnam v. Wisdom (Dr assists unconscious man on street who eventually dies held enforceable implied contract)  1.  Unable to consent 2. Emergency 3. Expectation of payment, not gratuitous, a doctor usually gets paid. 4. Unjust enrichment

2. Gift Promises
a. No Bargain or anything asked for in exchange- unenforceable

b. Incidental actions – Kirksey v. Kirksey( promise to give land if widow comes and gets it) Nothing bargained for, only facilitates the acceptance of the gift offered.

c. Mechanical necessity to effectuate promise

d. No reciprocity of inducement
3. Unsolicited Actions 

4. Illusory Promises – Test of illusoriness ( Has there been any commitment, or can one be freely discharged of duties?        Examples of Things that are not illusory 

a. Alternatives are not illusory, as long as each one is valid and none are illusory.

b. Any restriction implicit or implied will prevent illusoryness.  Right to cancel at anytime with advanced notice will cure illusoryness

c. Even good faith, honesty is a restriction, and a cure

d. Conditions – serve to narrow the promise and cure illusoryness… Satisfaction, time restraints.

e. Performance cures illusoriness

f. Wood v. Lucy, Lady Duff Gordan UCC 2-306 – A lawful agreement by either side for exclusive dealings imposes an obligation by the seller to use best effort to supply the goods and the buyer to use best efforts to promote the sale.

g. Requirements contracts – agreement to purchase all of a particular good or service to one buyer… not illusory b/c of an implied good faith.  These contracts have no implied floor (if buyer in good faith does not need any of the goods, it is not necessary for them to buy any) they do have an implied ceiling. (If buyer requires a disproportionate amount, seller is not obligated to sell.)  These are not illusory because the amount can be determined from past actions, commercial standards, and testimony to good faith.  “NO OPPURTUNITINISM”

h. If the contract bounds one but lets another terminate, it will not be illusory if there is any restriction on termination.  Such as reasonable notification of termination of an at-will employee, or termination for cause.  Sometime reasonable notice is implied.

i. Aleatory “conditional” contracts are not illusory.  

5. Pre-Existing Duties

E. Promissory Estoppel – “Substitute”

1. Doctrine – Where the promises of one party reasonably led to anothers detrimental reliance, the promises should be enforced even if they were not bargained for in exchange, supported by consideration.

2. Not A Substitute for Consideration Quasi Contract
a. Recovery is not based on contract but equitable and tort principles

b. Promises are only enforced as justice requires

3. Elements Restatement section 90

a. The promisor should reasonably expect to induce action or forbearance on the part of the promisee

b. The promise does in fact induce foreseeable action

c. Injustice can only be avoided by enforcement of the promise

d. Ricketts v. Scothorn (gift promise of grandfather unenforceable under consideration doctrine, but it reasonably induced grandaughter to quit job, she actually did quit, it would be unjust not to enforce, it was only enforced to the extent necessary
4. Types of Promises enforceable
a. Gift Promises

b. Oral Promises to convey land – reliance must include moving on to land, making improvements
c. Charitable Subscriptions – A pledge to a charity is enforceable even without proof that the organization relied on the promise whatsoever

d. Offers that induce foreseeable reliance of a substantial nature become irrevocable. – ie…Sub-contractor offers.

e. Actions taken in reliance on promises made in preliminary negotiations – Hoffman v. Red Owl Stores. Promise of franchise if experience and investments came through, promise reneged.  Held: Because Red Owl should have foreseen detrimental reliance, and in fact did rely, it would be unjust not to allow him to recover.  Recovery for out of pocket costs, reliance.
f. Mistakes – are only enforceable if the party benefiting from the mistake knew of it and did not stop it.  Examples, subcontractor bid is knowingly erroneous.  

5. Remedies Available – may be limited to what justice allows, reliance or restitiution.

6. New York Promissory Estoppel
a. Charitable Pledges

b. Outrageous results

c. 3rd party oral marriage settlement

d. Bailees promise to get insurance

7. Exam Approach – Only examine promissory estoppel if it cannot be supported by consideration.

III. Offer – Manifestation of an unequivocal intent to be bound to a party or class of parties.  So made as to justify another in understanding that his assent to that bargain is invited and will conclude it.  Offers are examined under an OBJECTIVE theory.  Offers must include intent, essential terms, and communication of offer.

· Intent – Objectively determined by language, may be preliminary negotiations
· Essential terms

· Definiteness 

· Parties

· Subject matter

· Price

· Under UCC 2-204 – Essential terms can be omitted if they can reasonably be determined by the parties dealings, like output and requirements.  Open price terms under the UCC 2-306 can be determined by market value, agreed upon in the future or set by a third party such as a journal.
· Communication – Oferee has no power to accept if it is not known.
A. Determining If An Offers Been Made – Whether a reasonable person in the position of the offeree would believe it to be an offer, not a subjective test.  There must be certainty in the offer, the fact that one or more terms are left open are evidence that an offer is not being made.  Look to language, circumstances, custom, definiteness, method of communication  
B. Examples of non-offers

1. Future Intention

2. Request for price quotation

3. Invitation to make an offer/negotiations – manifestation of a willingness to enter into a bargain, if the other party knows or should know of their intention not to conclude bargaining until he has made a further manifestation of assent.

4. Auctions are not offers UCC 2-328

5. Statements made in Jest

a. exceptions

b. if the oferee reasonably believed it to be an offer under the circumstances

c. Lucy v. Zehmer (Sale of land on restaurant ticket)

6. Advertisements

a. Exceptions

b. Specification of particular quantity of good offered at invited price; and

c. Indicates specific steps ie… first come first serve

d. Lefkowitz v. Great Minneapolis Surplus Store (Black Lapin stoles sold for $1) 

C. Power vested in Offerror

1. Power to specify method of acceptance – must exclusively specify the method, otherwise it may be accepted any reasonable way.

2. Power to dictate who may accept, ie. A specific person or party, some offers are impliedly first come first serve, ie. Rewards.
D.  Lapse – an offer lapses in a reasonable time unless explicitly stated

F. Irrevocable Offers

1. Options – An offer re-enforced by another contract to not revoke.
a. Legally enforceable contract to keep an offer open 
b. Time is of the essence
c. Engaging in conduct that rejects option will not terminate power of acceptance
d. Must be clearly stated
e. Not subject to the mailbox rule
f. Made irrevocable by statute
g. Requirement of consideration 
h. Rejection does not terminate unless it is reasonably relied upon
2. Partial Performance of a Unilateral Contract

a. Restatement 87 – An offer that reasonably induces action of a substantial character is binding as an option contract to the extent necessary to prevent injustice.
b. Preparations of performance are not binding
c. If the oferee knows that the offer is expressly revocable, then it does not create an option, ie a subcontractors bid is usually irrevocable unless they explicitly say that it is revocable.
3. NY Law Gen Obligations Law 5-1109 – consideration not necessary for option.  If no time is stated it shall be irrevocable for a reasonable amount of time.
4. UCC Merchants can make firm offers w/o consideration for    3months – Merchant is one who hold himself as having knowledge or skill peculiar to the goods involved in the transaction.  The writing must be signed and can by its terms give assurance that it will remain open for a reasonable or stated time. Reasonable time shall not exceed three months.
IV. Acceptance – Manifestation of an unequivocal intention to be bound by the terms of the offer.  An acceptance cuts off the offerors right to terminate the offer, and the offerees right to reject the offer.
A. Requirement of Notice

1. Mail-Box Rule: Acceptance is effective on dispatch, revocation is effective upon receipt.

a. exceptions;  If the offer says when it will expire, one must use a reasonable mode of acceptance in order to get it there before the deadline

b. If the offeror recieves the rejection before the acceptance is received, and detrimentally relies on it, then acceptance is not valid upon dispatch and there is no contract formed.

2. No Explicit Method Expressed – Offer can be accepted by any reasonable means, performance or a promise, notice is not essential to contract formation, but is necessary in a reasonable time or else the contract may be rescinded by the offeror if they do not know of the acceptance..

3. Unilateral Offers – Acceptance is only upon complete performance, but protection of the oferee who commences performance is available under Restatement 87.

a. Notice after completion must be in a reasonable time  Carlill v Carbolic Smoke Ball Buying and using is acceptance, notification is only necessary in a reasonable amount of time.
4. Bilateral offer expressly requests a return promise – Notice is essential.

5. Part Performance or Preperation –
1) White v. Corlies & Tift Builder commences performance by buying lumber, after offer was revoked, builder sued for reliance held: Preparation

2) Evertite Roofing Corp v Green Roofing company loaded up trucks and found another company working after explicitly being told acceptance by performance or notice.
6. Silence as Acceptance – Generally not an acceptance except;

a. Through course of dealings, silence is reasonable method

b. Pre-existing arrangement (record of the month)

B. Termination of the Power Of Acceptance – TIRED time lapses, incapacity, revocation, express rejection, destruction of subject matter.

1. Rejection – an oferees power of acceptance is terminated by the rejection of the offer, unless otherwise stated by the offeror
2. counter-offer – Any variation in the acceptance makes it a counter offer.  Mirror Image Rule – not a counter offer if the reply includes expressly implicit conditions such as title satisfactory, they are impliedly part of the contract.
3. Offer lapsed – unless otherwise stated, offers lapses in a reasonable time
a. Rapid fluctuation of price shortens length of offer

b. No fluctuation such as land, lengthens time

4. Revocation – An offer is freely revocable, upon receipt.  
a. Once the oferree knows that the offeror is not willing to be bound the offer is revoked. Harvey v Facey ( Knowledge of oferrors intention to sell Bumper Hall to the town of Kingston revokes the offer.) 
b.  Exception; some offers are implied first come first serve Southworth v Oliver. 
c. Indirect Revocation Dickenson v Dodd Counter offer or mere discussion? In this case it was a revocation, by learning of the intention to sell the property to another, the offeree cannot quickly accept, the offer is already revoked.
5. Death or incapacity/ destruction of subjet matter/ legal prohibition

6. Non-Occurrence of any condition in the offer

C. Acceptance Varying Offer – Under common law, any deviation from the offer invalidates contract.  Under UCC nonmaterial unilateral changes can be added to contract formation.  Common law “Last Shot Doctrine” and the boilerplate content (acceptance upon acceptance of goods) was eliminated by UCC “First Shot Doctrine” and the “Knockout Doctrine”
· Common Law – Non conforming goods were not an acceptance of contract.  Additional terms contained in the acceptance were deemed accepted if not expressly revoked by the offeror
· UCC 2-206 – An offer to make a contract is deemed inviting an acceptance in any manner reasonable, by any medium reasonable.  An offer may be accepted by express promise or prompt shipment of conforming or non-conforming goods, shipment of non conforming goods is not an acceptance if the buyer seasonably notifies the seller.  Where the beginning of performance is a reasonable mode of acceptance, the offeror may deem the offer to have lapsed if not notified of the performance within a reasonable amount of time.
1. Battle of the Forms UCC 2-207 Conflicting terms

2. THE UCC ONLY APPLIES TO TRANSACTIONS OF GOODS, movable things.

3. 2-207(1): Do the parties have a contract based on their writings?

a. Is the oferees document a “Definite and seasonable expression of acceptance?

b. If the terms of the purported acceptance are too different from the offer, or diverge on  an ultra material term, it is not an acceptance but a counteroffer
1) Type

2)   quantity

3)  Price
4) delivery date
c. Does the oferees document “Expressly make conditional on assent to additional terms?”

d. This would be treated as a counteroffer.
1) must clearly communicate unwillingness to go forward

2) that its own terms will not apply unless the buyer expressly assents to additional terms

4. 2-207(2): Governs if the parties have a contract under 2-207(1)

a. New terms in acceptance will become part of contract if;

1) Both parties are merchants

2) It is not a material alteration

3) Cannot be objected to

4) Examples of material alterations 2-207 note 4, include price, quantity, date, warranties.

5. 2-207(3): If no contract is formed, an implied in fact contract may be formed from parties’ conduct.

a. Common Law – Last shot doctrine

b. Knockout Doctrine – terms of the contract consist of those which are contained in the parties writings which they agree upon, any other terms are knocked out and gap filled.

6. Additional Terms found in a Confirmation – ie. Oral contract made over the phone, and confirmations sent containing terms.
a. Analysis proceeds to 2-207(2)

· Additional Material terms will never become part of contract

V. Pre – Contractual Liability- Prior to offer and acceptance, no party is liable, exceptions;
A. Unilateral Offers – Cannot accept until complete performance

1. Reliance with partial Performance

2. Offer not revocable for reasonable time

3. Commencement vs. Performance

4. Option Contracts created by part performance

5. Reliance on a unilateral offer short of performance if reasonable

B. Bilateral offers
1. Partial Performance is Implied Acceptance

2. Reliance before acceptance is not reasonable  Holman Erection co v. Orville Madsen (General contractors promise to use sub in the bid, and subsequent project held not enforceable because there was no reasonable reliance.)
3. Nature of relationship; Drennan v Starr Paving (Sub-contractors breech of an offer held to be reasonably relied upon by the general contractor.)
C. Negotiations Before Offers
1. Reliance Less Reasonable with distance from offer
2. Hoffman v. Red owl Promises reasonably induce detrimental reliance and can only be avoided by minimal enforcement.

VI. Statute of Frauds – Merely a defense for enforcing the contract, satisfying the statute of frauds does not prove a contract.  It is a defense that a contract cannot be enforced on one party because of the lack of evidence (writing requirement)  Failure to prove the statute of frauds does not mean that there is no contract.
A. Types of Contract that fall within the Statute

1. Goods UCC 2-201 > $500 – a writing sufficient to evidence a contract will be sufficient if it omits or incorrectly states a term agreed upon, but not beyond the quantity shown in writing.
a. Between merchants, a confirmation of writing satisfies the statute if it is not objected to within ten days, and is sufficient against both parties.

b. If the goods are unequivocally referable or have bee n paid for then the contract is enforceable.

c. Price is not a material term, the only requirements are quantity and a authentication which identifies the party to be charged.

d. Statute may be waived if goods are paid for or delivered or if they are specific goods

2. Contracts in Land – leases, titles, easements, rights to convey in future, contracts for timber, minerals.  Conveyance of title, moving on to land, making improvements or tendering payment satisfies the statute.
3. Contracts not performable within a year – by its terms the contract cannot be performed within one year.
a. Theoretically possible to do… not in statute

b. If any part is not performable in a year, the whole contract is in the statute

c. Contracts for life do not fall in this section but are in the lifetime provision of the statute.

d. If one party can end in a year it is still in the statute, because full performance includes both parties.

4. Suretyships – Two parties are liable to the same party
a. The surety is only liable for the debt if the principle defaults, co-signor to a loan, they are a secondary source

b. The surety receives no direct benefit.  If it can be shown that the surety received a direct benefit, the writing requirement will be dispensed.  Leading Purpose Exception
c. Assumption of an existing mortgage is not a surety Langman v. Alumni Association of University of Virginia this is a novation.
B. Requirement of a Signed Writing- may include multiple pieces of paper, must include the necessary elements of the contract, price, quantity… and sufficiently identifies the subject matter of the contract.  Additional terms need to be in writing also. Letterheads may suffice. 

C. Modifications – must be in writing if they fall within the statute, a contract of recession does not have to be written
D. Exceptions – Equitable relief notwithstanding the statute

1. Unequivocal Referable reliance

a. Moving on to the land 

b. Manufacture of unique goods

c. Tender of payment

VII. Regulating Contracts; Policing; Defenses

A. Capacity – THREE I I I’s

1. Infirmity (Mental)

a. Cognitive Theory.  Restate sec 15(1)(a)  At the time of making the contract, a party lacked the ability to understand the nature and consequences of the agreement, the contract is voidable at the option of the mentally infirmed party or guardian.  VOID

b. Volitunal Theory – Restate sec 15 (1)(b)
1) Recognizable, diagnosable psychiatric illness

2) Other party knows, or has reason to know
3) Voidable at infirmed request
c. substantive theory- Restate sec 15(2)  of the contract is fair then it is allowed, if it is the product of misbehavior, it is unfair… party must show avoidance to enter in to a contract with a mentally iincapable person

d. Example Ortelere v Teachers’ Retirement Bd. Contract held to be unenforceable because the board should have known of the capacity and avoided.)
2. Infancy (Age ) – Contracts entered into by minors (under 18 in NY, 21 under common law) are voidable at their request.  Keifer v. Fred Howe Motors, Inc. Minor buys car and revokes after it breaks down, held allowed to disaffirm due to age.
a. Ratification – This occurs after a reasonable time after the incapacity has ended.  It can be implied or express.
b. Disaffirmance – declaration of a contract void. Exception;
1. Necessities 

2. Misrepresentation does not exempt them from disaffirmance.

3. Intoxication --  May be avoidable if other party knows.

B. Behavior

1. Fraud Misrepresentation and Concealment – No duty for bare nondisclosure, Liable for false statements of fact inducing another to act. Swinton v. Whitinsville Savings Bank Termite infested house not disclosed to buyer held no recovery.
a. Statements of opinion may be misrepresentations depending on these factors

b. Behavior of parties

c. Relationship of parties

d. Cannot intentionally deceive someone to there detriment. Kannavos v Annino (Multiple dwelling sold although it was not zoned for a multiple dwelling)

e. Affirmative concealment

f. Statute

2. Duress – One sided modification of a contract may be avoided or  defended by duress
a. Improper threat and;

b. Lack of a reasonable alternative

c. custom

d. Threats to breach not improper if requesting reasonable adjustment

e. Examples of lack of alternative

1) Alaska Workers in remote location demand more pay.

2) Loral Copr. v Austin Threat to breach declared duress because of time constraints and lack of alternatives such as a lawsuit or other partner to k.

C. Pre-Existing Duty – One sided modification can be used in avoidance of an existing contract before performance of it, cannot be used as a defense.  Must be executory on both sides, mid performance.
1. Contractual Duty Alaska Packers
a. Abolition of , Exceptions to Rule

1) Common Law – Original contract, Rescission of first contract, new contract drafted, satisfies pre-existing duty rule.  

2) UCC 2-209 – No requirement for consideration

3) Restatement 2nd 59 – Good faith adjustment to unexpected circumstances Watkins & Son v Carrig (excavator comes upon hard rock in basement of home causing price to skyrocket, held enforceable.)

4) Services – check statutory rules

5) NY Gen Obligations Law 5-1103 – No consideration but a writing requirement.  Arzani
2. Legal Duty – Fiege v Bohem
3. Regulatory Duty

4. Accord and Satisfaction

a. Common Law – 
1) Compromise of unliquidated debt (reasonably disputed debts) are allowed with payment in full clause.  Example of unliquidated debt is a judgment not appealed.
2) Compromise of liquidated debt not allowed because of the pre-existing duty rule.
b. UCC 1-107 – Liquidated and Unliquidated debts may be compromised as long as the written assent of the party agreeing to take less is manifested, check endorsement will not suffice.
c. NY Law Gen Oblig 5-1103 – Writing required like UCC
D. Substance

1. Unconscionability/Adhesion UCC 2-302 Unconscionable substance is unenforceable.  A court may refuse to enforce the contract or enforce only those provisions that are not unconscionable.  The court may deem a contract to be unconscionable if there has been overreaching by one of the parties.
a. Substantive UCC 2-719

1) Consumer area

2) Limitation of consequential damages in a warranty is prima facie evidence of unconscionability

b. Procedural Restate 211 Form Contracts – small print, ambiguous language, and duty to point out.
1) Reason to know

2) Fair treatment

3) Duty to point out terms that may be surprising

c. Public Policy

d. Limits of Unfair Surprise

1) Must have reason to know a contract is being formed

2) Other party must have reason to know you assented

3) Reasonable expectation of fair treatment

2. Illegality – The wrongdoer is left without a remedy from the court, even to the extent of avoiding payment of goods or services already received.  The nature of the illegality will be taken into account, ie a doctor without a license or a moving company without one would be treated differently.
a. Crime inducing contract

b. Contract calls for commission of a crime

c. NY Committing a criminal act in performance of a contract

VIII. Enforcement of Contract

A. Benefit of the Bargain/Lost Expectancy

1. Efficient Breach – Breaching party should breach if the end result, after paying damages, is that the breacher will be better off

2. Put the parties in the position as if the contract had performed.

B. Reliance

1. Out of Pocket -  Put the non-breaching party in a position as if the contract had never happened.

C. Restitution

1.  Unjust enrichment -  Gain from the breach that the party received.

D. Specific Performance – Equitable relief will not be allowed unless it is the only suitable remedy.
1. Money Damages Inadequate

a. Extraordinary

b. Land contracts

c. Uniqueness of goods – Laclede Gas Co.
d. Difficulty in assessing damages

e. No suitable substitute

f. Long term K- uncertainty of future price, quantity

g. Sentimental Value

h. Public Interest, policy

2. No Practical Limitations on enforcing equitable relief.

a. Impracticable contracts

b. Personal contracts, ie. Opera singer

c. Northern Delaware Industrial Development 

d. Continuing supervision of court

e. Uncertainty of terms

3. Equitable relief will not be unfair

a. “Bi-lateral” Monopoly

b. Contrary to Public Policy

c. Induce unfair business practices

d. Unreasonable hardship

E. Punitive Damages -  Usually never granted
F.  Actual Cover – Breached party must try to mitigate damages by finding reasonable substitute, otherwise only a reasonable amount of damages will be granted.  Court will treat as if you did cover.

EXAM APPROACH TO ESSAYS

IRAC

· Is there assent, offer and acceptance?

· Is there valid consideration?

· Does it satisfy the statute of frauds if necessary?

· Are there any defenses to the contract?

· Capacity (Infirmity, infancy, intoxication)

· Behavior (Duress, misrepresentation, fraud)

· Substance (Illegality, unconscionable)

· Possible Remedies due to damage







