INTRO TO CIVIL PROCEDURE
By Jeff Amato

Professor Biblowit

I. Personal Jurisdiction

A. Origins Pennoyer v. Neff

1. In Personam

a. Resident - Domicile

b. Consent – implied consent ie doing business, driving

c. Presence

d. Agency 

e. “if none of the traditional basis are present” go to long arm statute.

2. In Rem
a. Property in State
b. Judgment is limited to value of property
B. Long Arm Statutes - 

1. restricts the authority of state to hail an out of state defendant into the court, usually confined to doing business, contract or commiting a tortious act out of state having impact in the state

2. cannot extend pass the due process clause 14th amend

3. Rule 4k1a; Federal courts have the same long arm jurisdiction as the state they sit in with exceptions

a. If foreign Δ has contacts with no state, can be sued in federal court if they have minimum contacts with the United States
b. Bulge Jurisdiction over 3rd party Δ
C. Jurisdictional Checklist – May include other factors
1. Individuals

a) Presence

b) Domicile

c) Residence

d) Citizenship

e) Consent

f) Appearance

g) Doing business

h) Doing an act in state

i) Doing something out of state having impact in state

j) Ownership, possession of a thing

2. Businesses

a) Incorporation

b) Consent

c) Appointment of agent

d) Appearance

e) Doing business

f) Doing an act in state

g) Ownership, possession of a thing
D. Constitutional Jurisdiction International Shoe

1. General Jurisdiction Helicopteros(the supreme court endorsed the idea but never approved of a particular general jurisdictional theory.)
a. Claims unrelated to forum state

b. Continuous and systematic business contacts

c. Quantity and quality of contacts

2. Specific Jurisdiction of out of state defendant

a. State Long Arm Statute must apply

b. Minimum contacts - depends upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which is the purpose of the due process clause to ensure.
1) Continuous and systematic – always jurisdiction
2) Casual or isolated activity with a claim unrelated to the forum – Never jurisdiction
3) Continuous and substantial contacts and a claim unrelated to the forum, activity – Sometimes Jurisdiction
4) Casual or isolated activity with a claim related to the activity – Sometimes Jurisdiction
c. Fair play and Substantial Justice

1) Burden on defendant 

2) Forum States interest

3) Plaintiffs interest in obtaining convenient effective relief.

4) Interstates Judicial interest

5) Substantive Social Policy

d. Purposeful Availment It is essential that the defendant purposefully avails itself of the priveledge of conducting activities within the forum state, invoking the benefits and protections of the laws. Hanson v. Denckla
1) Benefits , such as adveretising

2) Protections

3) NOT Unilateral 3rd Party activity World Wide Volkswagon Corp. v Woodson (unilateral activity of plaintiff driving car through state is not enough to establish purposeful availment)
4) Center of gravity approach not enough for jurisdiction

5) Reasonable Foreseability, or apprehension of a claim, such as a contract indicating that all suits will be brought into the forum state. Burger King
e. Stream of commerce theory Purposeful Direction and additional conduct
1) Designing a product in the forum state

2) Advertising in the forum state

3) Establishing channels for providing regular advice to customers in the forum state

4) Marketing the product through a distributo who has agreed to serve as the sales agent in that state.

5) Asahi Metal Industry Co. (A company does not avail itself of jurisdiction merely by placing its product in the stream of commerce.
6) Must reasonably anticipate being haled into the states court

3. Modern Property Jurisdiction

a.  Must be evaluated according to International Shoe Shaffer v. Heitner Jurisdiction is permissible when the property itself is subject of dispute, or it arises out of the obligations of the property.

E. Consent
1. Presence in State-domicile or tag jurisdiction

2. Default Jurisdiction

a. Failure to comply with discovery rules

b. Failure to show up in court

c. Showing up without making a special appearance

d. Compulsory counter claims

e. Consent by contract

1) Consent to jurisdiction, but can be brought elsewhere

2) Choice of law clauses Burger King Corp. v. Rudzewicz choice of law clauses will be enforced because they purposefully avail the parties and make it foreseeable. 

3) Restrictions to one court Choice of forum clauses Carnival Cruise Lines v. Shute Validly enforceable unless unconscionable or unreasonable.

4) Delegation of an arbitrating agency

5) Cognovit clauses- authorizes attorney to confess judgment 

F. Notice – Must be served within 120 days
1. Reasonable Notice

2. Rule 4

a. service can be made by any non party over 18

b. service by mail can be made by a party or non party

c. E2 Personal service, or may be left with someone of suitable age at the defendants house

d. E1 Service may be accomplished by the state law

e. Waiver of service

1) 2 copies of summons and complaint are sent, along with a request for a waiver

2) if defendant fails to return it, any additional costs of serving process shall be charged to defendant

3) if defendant returns waiver they have 60 days to answer instead of 20 days. 90 days if not in USA

3. Regulated by individual state

G. Challenging Personal Jurisdiction – Threshold defense that must be raised in a pre-answer motion or in the answer or it is waived.

1. Direct attacks

a. Prior to pleadings or with answer, amendment Rule 12b2, Rule 15a, rule 12h

b. Consolidation of Motions – if defendant wishes to raise a number of motions they must be consolidated as per Rule 12g
c. Waivable – if it is not asserted, jurisdiction challenge will be waived if not brought in a timely fashion.
2. Default – a defendant can accept a default judgment and then challenge it when the plaintiff tries to recover judgement, the defendant may argue that the second court does not have to give full faith and credit to a judgment rendered by a court that lacked personal jurisdiction.
3. Direct Appeal – if the defendant makes a special appearance and loses they may not collaterally attack, they can only appeal
4. Collateral Attacks – can only be made if defendant defaults, cannot be made if they defend on the merits and then lose.  If a defendant makes a special appearance and loses they cannot collaterally attack.

H. Venue 1391

1. Plaintiffs choice of venue should rarely be disturbed

2. Court can change venue sua sponte

3. Foreign Plaintiffs do not have strong presumption of choice

4. Oppressive to Δ, out of proportion to plaintiffs convenience

5. Waivable defense if not made in timely manner, threshold defense.

6. Cannot collaterally attack default venue judgment

7. Federal Venue Statute 1391

a) Any district where Δ resides, if all defendants reside in the same state

b) Substantial part of claim or property involved occurred

c) FALL BACK:  Anywhere Δ can be subject to personal jurisdiction, only if 1 + 2 cant apply

d) Corporations: Wherever they are subject to personal jurisdiction

e) Aliens: any district.

I. Forum Non Convenius: Suits may be dismissed if found to be a burden on the court.  This is discretionary.  Δ or plaintiff may bring motion.  Piper v Reyno
a) Private Interests
b) Are witnesses and evidence available

c) Public Interests
d) Local interest

e) Unreasonable burden on court

f) Unreasonable burden on jury

g) Will court use another states laws

h) Is there an alternative forum
i) May be reversed only for a clear abuse of discretion

j) Requires a dismissal, so the statute of limitations is often waived

J. Transfer between federal courts - 1404: Plaintiffs can choose their law, and then transfer to another forum.  “In the interests of justice”
1. Must have personal jurisdiction over Δ

2. Choice of law rules apply from original court

3. Convenience of parties and witnesses 

4. Could have been brought there originally, smj, pi, venue, on the date filed.

II.  Subject Matter Jurisdiction – Federal courts are courts of limited jurisdiction so that they do not impose power upon the states 

A. Contrast Subject Matter/Personal Jurisdiction

1. Cannot be waived

2. Can be raised sua sponte

B. Federal Question Jurisdiction

1. Well Pleaded Complaint Rule – the federal cause of action must appear in the plaintiffs complaint and may not be found or supplied by the defendants answer, or by anticipated defenses.
2. Claims must arise out of federal law

a. cases arising from the constitution, laws or treaties of the United States.

b. Cases affecting ambassadors, public ministers or counsuls

c. Admiralty

d. Bankruptcy 

e. Patents, copyrights, trademarks

f. Civil rights and elective franchise

C. Diversity Jurisdiction

1. Controversy exceeds $75,000

2. All plaintiffs must be diverse from all Δ's.  But plaintiffs and defendants need not be diverse from each other.

3. Domestic Relations Exception

a. divorce

b. alimony

c. child custody

4. Domicile for diversity purposes

a. citizenship means domicile

b. Ones true, fixed, permanent home which they have the intention of returning to.

c. For businesses, the state in which it is incorporated and the corporations principle place of business, which is determined by the nerve center(hq) or the muscle(manufacturing) test.

d. For non incorporated associations, all members of the association must be accounted for.

5. Diversity is determined on the day of institution, not when the cause of action arose.

D. Supplemental Jurisdiction 1367 – Discretionary, may be declined if;
1) The claim raises novel or complex issues of state laws

2) The state claim substantially predominates the suit

3) Retaining jurisdiction would be inappropriate
1. Joinder of Claims Pendent

a. Gives the plaintiff the option of bringing all claims against the defendant at the same time.

b. Must arise from the same nucleus of operative facts. Gibbs
2. Joinder of Parties Ancillary

a. more narrow when the original jurisdiction is based on diversity

b. If federal claim is dismissed early enough so may the state claim.

E. Removal – Defendant has the power to remove cases from state court to a Federal Court in any action which the federal courts have original jurisdiction, if the cause of action arose out of federal law.

1. Mechanics of Removal 1446-1450
a. Defendant has 30 days from receipt of pleadings or any document which makes the case removable

b. Defendant files a petition of removal with the federal court, the state court of all the parties

c. The state court makes no decisions on regard to removal

d. The petition must contain a short and plain statement of the grounds for removal

e. Plaintiff may ask to REMAND back to state court

f. Must first remove to the federal courts and then change venue

g. Removal still must be greater then $75,000.

h. Presence of a fictitious defendant does not defeat diversity

i. Removal is barred one year after commencement

2. Bar to removal 1441 – The home state defendant in suit brought by a plaintiff of diverse citizenship cannot remove to Federal court if the plaintiff brings suit in the defendants home state court, unless it involves a question left exclusively to the federal courts ie. Copyrights.

a. An error in failing to remand a case improperly removed is not fatal to the ensuing adjudication

III. Choosing Applicable Law

A. Prior to Erie 
1. Swift Doctrine
a. General law – federal courts did not look to the common law of the state

b. Local law – federal courts looked to the commonl law

2. 28 USC 1652 – “laws” interpreted to mean statutes alone
B. Erie Doctrine – Courts cannot step into the shoes of congress and create a general Federal common law.  In deciding state issues in diversity cases the court must look to that states common law.
C. Determining Which Law Applies  A federal court sitting in diversity uses the states laws of which it is sitting in, there is no general federal common law.  Federal courts use federal law for federal questions.
1. Federal law that is applicable always prevails over state

2. Is the case within the federal courts DIVERSITY jurisdiction

a. Do the facts involve a Federal Rule of Civil Procedure which is on point - Hanna v. Plumer
1) Was the rule validly promulgated by Congress and the Federal Judiciary pursuant to the Rule Enabling Act 2072

2) Does the Rule in any way enlarge, abridge or modify substantive rights.

3) Rationally capable of being called procedural, then it doesn’t violate the constitution

b. If a Rule does not apply, is the issue substantive or procedural.  If it is substantive or outcome determinative, state law applies.  Used the Modified outcome determinative test, combnination of Byrd balancing test and, Guaranty Trust.

1) Is it likely to result in forum shopping

2) Inequitable administration of laws

3) States interests, is the issue bound up with states rights and obligations

4) Federal interest, affirmative countervailing considerations of an independent system

5) Probability of different outcomes

6) Is it a codified rule or merely a policy

· Statutes of limitations including when they are tolled are substantive

· Federal courts use the choice of law rules of the state in which they sit in

IV. Pleading

A. Purpose - to give notice, a gateway to discovery

B. Rule 8 – Short plain statement of the claim showing that the pleadeer is entitled to relief.

1. Notice of the incident

2. Elements of the causes of action

3. NYCPLR – Particular facts are necessary

4. Noncompliance – dismissal with leave to amend

C. Dismissal of pleading
1. Allegations which are not well pleaded will not be accepted

2. Leave to amend may be granted

3. Functionally illegible, or so badly conclusory they fail to give basic notice

4. Rule 9b requires plaintiff to state with partiucularity allegations of fraud, mail, insurance, RICO  Dileo v. Ernst & Young.  Must state the who, what, when, where and why

5. Civil Rights do not require a detailed pleading but may require a detailed answer, which is imposed by case law

D. Allocating the elements of pleading (burden of proof)
1. Look to statutory construction - everything that comes after the word if is a burden to the plaintiff, everything that comes after the word unless is a burden to the defendant

2. Precedent

3. Policy  many burdens are placed on the plaintiff if they are against public policy, such as defamation
4. Fairness – access to the evidence
5. Remedial Legislation – defendant will have the burden of proving that the plaintiff does not fall under the statute
E. Rule 11 Sanctions – May be imposed without subject matter jurisdiction
F. Answer  

1. Rule 12 – all defenses and motions can be asserted in answer except motion for a more definite statement.

a) Timing of rule 12 motion – extends time for an answer by 10 days after an action by the court.

b) Failure to state a claim – Can be converted into a summary judgment if extra materials are presented.  “Appears beyond a doubt that the plaintiff is not entitled to relief.

c) Motion for a more definite statement – courts are reluctant to grant, it is not a substitute for discovery, it can only be given if the complaint is so vague that an answer is impossible to form

d) Motion to strike- Can be made against an insufficient defense or scandalous material

e) Motion for Judgment on pleadings – Made after the pleadings are closed, and encompasses 12b defenses not waived or made in the pre-answer motion.  Can be converted into a summary judgment if extra materials are brought in.

2. Pre Answer Motions – must be in writing with particularity.  Only one pre-answer motion is allowed, if it is not made, the defenses must be asserted in the answer.

a. Waiver of Motions – if a party makes a pre answer motion and omits others, the party waives the availability of another pre- answer motion

b. Rule of Serial Motions – Threshold defenses

1) jurisdiction

2) improper venue

3) insufficient process

4) insufficient service

5) These are waived if omitted, or if not included in the answer or amendment
c. Lack of SMJ cannot be waived
d. Preservation of defenses – Those matters which reach beyond the preliminary matters.  These may be raised in 

1) failure to state a claim for relief

2) failure to join an indispensable party

3. Answer Rule 8 – a part shall state in short and plain terms his defense to each claim asserted and shall admit or deny the averments upon which the party relies, denial shall fairly meet the substance of the averments denied.  If a part intends in good faith to deny only part of the averment, he shall state so much of it is true and deny only the remainder.

a. Admit – Those things that are not denied will be deemed admitted
b. Deny

1) Risk involved in general denials- Zielinski v. Philadelphia piers  Rule 8b “fairly meet the substance of the averment denied”  If a court decides that a general denial does not meet this standard, it may deem the defendant to have admitted the plaintiffs specific averments.

2) Equitable Estoppel – some courts prevent a party from taking advantage of the statute of limitations where the plaintiff has been mislead by the defendants general denial.

c.   lack of information to answer

c. Affirmative defenses – must be raised if it is a defense that does not flow logically from the plaintiffs claims, so that they may be put on notice.
G. Amendments – “Freely given when justice so requires” Rule 15a Beeck v. Aquaslide n dive corp.
1. May amend w/o leave of the court before the responsive pleading (answer) is served, which is 20, 60, or 90 days depending.  Motions are not considered responsive pleadings.  If no responsive pleading is required;
2. May amend w/in 20 days w/o courts consent if a response is not permitted
3. Otherwise permission from the adversary  or the court is necessary
4. Reasons why amendment would not be allowed
a. Undue delay

b. Bad faith

c. Dilatory motive

d. Repeated failure to cure deficiencies in past amendments

e. Undue prejudice to the opposing party

f. Futility of the amendment

5. May amend during trial

6. Relation-Back Doctrine Rule 15c – A party may be able to amend a complaint to add a claim if it has been barred by the statute of limitations if it relates back.  It relates back to the day of institution, so if it is already after the statute of limitations, then it is barred
a. relates back

b. notice

c. prejudice

d. but for mistake, the action would have been brought

V. Resolution Without Trial 

A. Summary Judgement Rule 56
1. No genuine issue of material fact

2. Evidence viewed in most favorable to moving party.

3. Moving party entitled to judgment as a matter of law

a. Plaintiffs rarely given summary judgment because they have the burden of production

b. Defendants must only prove that one element of the plaintiffs case is absent and motion will be granted.

c. Evaluate entire setting of case

d. Is it clear that the trial is not necessary

e. No existence of any genuine issue of material fact.

B. Pre-trial planning Rule 16 – Judges have the power to regulate their case loads by managing them.  No legal obligation to negotiate in good faith.
C. Pre-trial order – Defines the issues for trial
1. Contested issues of fact and law

2. All agreed issues

3. Witnesses

4. Pending motions

5. Requested charges to the jury

6. Will only be amended to prevent manifest injustice Mckey v Fairbain
VI. Identifying the Trier Judge or Jury?

A. Actions at law for money damages

B. Actions in equity for specific relief

C. Mixed law/equity

1. At common law, incidental damages would be awarded by the equity judge, this gave way to Beacon’s approach applying the seventh amendments right to a jury trial.

2. Breakdown the issues, law, equity or both

3. Jury issues of law are decided before

4. Judge issues of law, which are bound by jury decisions, otherwise the seventh amendment right to a jury would be compromised.
5. Common issues of law and equity go to the jury

D. States can do as they please because the fourteenth amendment does not apply the seventh amendment upon the states.

E. Rule 38b – waiver of jury right without timely demand, in the complaint.

F. Declaratory judgments take the underlying claim

G. Statutory Actions Created by Federal statute – Congress may expand or deny the right to a jury, if the statute does not explicitly say, one must look to the historical test and the remedies.
H. Cannot mask a legal claim with an equity

I. Bankruptcy claims are always equitable.

VII. Trial

A. New Trial Motion Rule 59 – cleansing device, only appealable if a directed verdict is also granted, otherwise there has been no judgment and cannot appeal
1. errors

2. misconduct

3. impermissible verdicts by the jury

4. against the great weight of evidence

5. Additur –prohibited

6. Remitittur allowed

B. Motion for directed verdict Rule 50 – Could any reasonable jury find?  Motion for directed verdict must be made before the jury verdict in order to make it after the verdict, or a motion of renewed directed verdict
· “Prevent a miscarriage of justice” There must be sufficient evidence to present to jury or to support a verdict.
1. If a new trial is granted without a directed verdict, there is no final judgment and therefore it cannot be appealed, a new trial is automatically had.

2. If a directed verdict is granted with the motion for a new trial, it is deemed conditional and can be appealed.  If the directed verdict is overturned on appeal then there will be a new trial, if the directed verdict is affirmed on appeal, then the new trial motion will have no effect and the judges directed verdict will stand. 

C. Relief for judgment Rule 60

1. Clerical mistake W/in 10 days of judgment

2. Within one year of judgment

a) Excusable negelct, mistake

b) New evidence

c) Fraud, misrepresentation

3. Within a reasonable time “any other reason”

VIII. Respect for Judgments

A. Claim Preclusion – This includes defenses or counterclaims that were not brought in the original action.  Claims are precluded in every state under the full faith and credit clause.

· Merger – Plaintiff wins, brings another claim, defendant will argue that the claim is barred because it is merged in the first claim
· Bar – Plaintiff loses, defendant will argue that subsequent claim is barred
1. Existing valid final judgment on the merits

a. Rule 41b any dismissal is a judgment on the merits except dismissal for;

1) venue

2) personal jurisdiction

3) failure to join an indispensable party

2. Between the same parties or privies – so identified with the parties that they represent the same legal interest, guardians, employers – employees, indemnities – indemnities, administrators, executors.
3. Same cause of action

a. Federal Broad – same claim from the same operative set of facts
b. Some states Narrow – must be the same cause of action
B. Issue Preclusion

1. Identical issue

2. Actually litigated – Facts found against the prevailing party are not essential to the judgment because they are not actually litigated
3. Essential to judgment

a. Jury Verdicts – are opaque to the issues and may not preclude the issue from being litigated again if the judgment had alternative grounds.  Some allow preclusion, some do not.

b. Judge Verdicts – Issue preclusion may be invoked if alternative issues were decided in the judgment if they were fully litigated.

4. Non-Mutuality of parties – the same parties are no longer necessary in issue preclusion, the party which it is being used against must have been a party to the suit.
a. Identical issues

b. Final judgment on the merits

c. Did the party against who it is being asserted have a full and fair opportunity to litigate

1) Defensive – used by the defendant against a plaintiff who has already litigated a claim and lost
2) Offensive – used by a plaintiff against a defendant who has already litigated a claim and lost
d. inconsistent judgments will not allow issue preclusion

e. Contrary evidence, or new evidence

f. Parties will not be penalized for joining if they could have.







