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I.
THE CONSTITUTION

A. Article I – The legislature

· Specific enumerated powers of Congress

· Lay and collect taxes

· Spend for the general welfare

· Borrow money

· Provide for national defense

· Declare war

· Regulate interstate and foreign commerce

· Coin money, regulate money supply

· Establish a uniform system of weights and measures

· Regulate immigration

· Regulate bankruptcy

· Establish a postal service

· Regulate patents and copyrights

· Establish federal courts

· Regulate military reservations and the district of Columbia

· Necessary and proper clause gives Congress the opportunity to use any means available to execute its enumerated powers

B. Article II – The Executive

· Power to veto or sign bills 

· Executing the laws

· Appointing judges, diplomats and other officers

· Acting as Commander in Chief

· Pardoning

· Diplomacy

C. Article III – The Judiciary

· See below

D. Article IV

· Guarantee clause – the federal government has the responsibility to guarantee a republican form of government.  States are prohibited from electing nobility.

· Full Faith and Credit – States must recognize the laws of other states.  Issue, does a marriage between same sex marriages have to be recognized by another state?

E. Article V – Amending the Constitution

· The standard route, two thirds of congress, and three-fourths of states legislatures

· The other route, the legislatures of two thirds of the states call for a convention and the amendments are ratified by three fourths of the states legislatures.

F. Article VI

· The Supremacy Clause – Federal law preempts state law.  Contradictory state laws are nullified by federal law and treaties. 

· Federalism – The powers of the national government are limited to those enumerated in the Constitution
· Supremacy Clause ( Preemption
· Necessary and Proper Clause ( IS NOT AN INDEPENDENT POWER, only one enabling the selection of the means to achieved a specified power.
II.
The Role of the Supreme Court in the Constitution

1. Judicial Review

· Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).  (F) Outgoing President John Adams appointed Marbury as a Jusitice of the peace.  Jefferson refused to deliver the commissions of the justices appointed by Adams.  (P) Marbury petitions a writ of mandamus to the Supreme Court, to deliver the commission.  Marshall, J., decides that Marbury’s appointment is irrevocable because the executive does not have the power to remove him at will, therefore he has a right to the office and it is enforceable. (I) Does the Supreme Court have the power to order the president to deliver the commission?  (H) The Judiciary Act of 1789 authorized the power to grant the writ, but the legislation is not permissible.  Marshall establishes the precedent of judicial review without compelling Jefferson to do anything.  He concluded that there is no authorization for original jurisdiction of writs of mandamus unless it involves a foreign country or ambassador, because it runs afoul of the purpose of the constitution as inferred from its structure.  

· Rules
· Supreme Court has power to give orders to the president

· Supreme Court can declare acts of Congress Unconstitutional

· Supreme Court has original jurisdiction in a limited number of cases

· Congress cannot alter the make up of the Constitution

· Justifications for judicial review
· Necessary inference from the written constitution

· Necessary aspect of the judicial role in interpreting the law

· Implied in the Supremacy Clause

· Article III gives the Court jurisdiction over cases arising under Constitution

· Judges take an oath to uphold the Constitution

· Arguments for the Utility of Judicial review
· Countermajoritarian role

· Stability

· Arguments Against the Utility of Judicial review
· Antidemocratic

· Entrenched Error

A. Congress Authority to Control Supreme Court

1. Overview
· Article III allows Congress to establish lower federal courts and presumably dispense with them

· Ex Parte McCardle, 74 U.S. 506 (1869)

· Congress can remove jurisdiction over the Court even if a case is pending

2. Limits
· Congress cannot eliminate the Court’s jurisdiction in a way that violates the Constitution

B. Courts Authority to Compel The Executive

· Can the Court compel the President to do something?  

· Policy considerations – 

· President may ignore the order, and render the court powerless because the executive enforces the courts orders.

· If the court is allowed to order the executive branch to do something, there power would be expanded.

· Court does not take the power to compel the executive but takes the power of judicial review.

· The president is susceptible to an order of the court, because they must obey the law, even though the Supreme Court never issued an order in Marbury. 

· The open question is what happens if the President disagrees with the opinion of the Supreme Court. Cooper v. Aaron, 358 U.S. 1 (1958), segregation cases in the 1950’s, direct refusal by the State of Arkansas, generated a crisis in which the National Guard enforced desegregation.  The Supreme Court declared they have the sole responsibility for interpreting the Constitution, this suggestion remains open.  One of the most influential opponents, Ed Neese, articulates the idea that the distinction between the Constitution and constitutional law, the Constitution is the supreme law of the land but decrees from the Supreme Court are not.

C. The Supreme Court has the power to declare acts of Congress unconstitutional.

· Justifications

1. Written Constituion

2. Notions of judicial role

3. Supremecy clause

4. Grant of jurisdiction

5. Judge’s oath

6. Framers view

D. The Supreme Courts Authority to review decisions of State Courts

· Martin v. Hunter’s Lessee, question involving power between federal and state.  Can the Supreme court review State court decisions?  Yes it can because the Constitution is the supreme law of the land.  Argument against Supreme Court review, the local courts can better handle local property issues.  [Consequence argument] What if they allow Virginia to decide then other State Courts may take different views, Uniformity over Sovereignty.  [structural argument] Another argument is had there been no creation of lower federal courts, the Supreme Court would be powerless if it did not have the right to review constitutional issues decided in the State courts.

· Supreme Court cannot review state law, only matters of Federal Law

· Need for uniformity 

· Adequate and independent state grounds doctrine- The Supreme Court presumes that in proceedings involving state and federal law, the state court relied on federal law unless it is a decision that is clearly as relying solely on state grounds and clearly articulated by the state court.

E. The Sources of Judicial Decisions

· McCulloh v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).  (I)  Whether the state of Maryland could collect taxes from the tank of The United States.  1. Does Congress have the power to create a bank, and 2. does the state have the power to tax the Federal government.  Marshall, C.J., considers the historical concept of the bank as an argument for its constitutionality, secondly the necessary and proper clause was placed in order to expand the powers of congress and not to diminish the power, but does not give congress full authority to all powers.  Reasoning that the placing of the word absolutely in other areas of the constitution place limits on necessary powers enumerated to the federal government. [textual and structural argument].  (H1) The authority to establish a bank was affirmed relating to the doctrine of enumerated powers.  In doing so, Marshall hints at broader readings of the constitution and flexibility by using the word “expounding.”  Another argument raised is the historical argument often used throughout constitutional thought, that  (I) Can Maryland tax the federal government? No, because a tax has the power to destroy, the subordinate state cannot tax the Federal government.  Secondly the state cannot tax the Federal government because it is taxation without representation.  [today, controversy stems from federal lands being tax exempt, mostly in the western states].

· Enumerated power doctrine – Reinforced in the 10th Amendment (the powers not delegated to the government are reseved to the states or the people)

· Three Basic Arguments

· Textual Arguments

· Structural Arguments – Claims that a particular principle or practical result is implicit in the structures of government and the relationships that are created by the Constitution among its citizens and government” i.e. Congress should not be able to add power to the Supreme Court because the Constitutional amendment process is so difficult, that is the only way powers should be added. See Marbury v. Madison.

· Doctrinal – asserts principles derived from, judicial, or academic precedent

· Consequence Arguments

· Historical – Original intentions, The “vectors” of history—opposite of the original intentions, takes the historical concept until today

· See Pg 33 text for additional policy arguments

F. The power of reprisal: Political control of the Court

· Constitutionally mandated Supreme Court

· Congressionally mandated lower courts

· Authority of Congress to remove jurisdiction from Supreme Court.

· Who checks the Supreme Court in the system of checks and balances?

· The Constitutional Amendment / Convention – 4 current Amendments represent overturns of Supreme Court decisions.  It is difficult but possible.

· The power to appoint – The politics of the popularly elected President will flow into the appointment of the Justices. Recently Judge Bork was defeated as a Justice nominee.

· Impeachment – Available but has not been successful.  Questions that arise often lead to resignation.

· Authority over the Jurisdiction of the Supreme Court.  See Ex Parte McCardle

· Ex Parte McCardle, 74 U.S. (7 Wall.) 506 (1869).  (I) Can Congress through legislation remove the authority of the Supreme Court?  (F)  Military courts in Reconstruction South’s constitutionality.  The Supreme Court, which had Southern sympathizers may have upset the Reconstruction Process.  The Congress took Jurisdiction away.  This was Constitutional.  How far does this power go?  Potential authority is there but has never been exercised, or challenged since Reconstruction.

G. The Jurisdiction of the Supreme Court

· Original Jurisdiction – Cases affecting Ambassadors, other Public Ministers and Consuls, and those in which the State shall be a party.

· Writ of Certiorari – the courts discretion whether to hear the case, the kinds of issues that have a chance.  Appeal jurisdiction was withdrawn in 1988.

· Court of Appeals decisions that are in conflict with each other or with State Supreme Court decisions 

· A State Court of last resort has decided a Federal Question.

· A state court or federal court are out of line with the Supreme Court. 

· Jurisdictional Stripping – Congress authority to strip the Court of jurisdiction in certain instances, such as the elimination of equity jurisdiction in labor disputes see Lauf v. E.G. Shinner & Co., 303 U.S. 323 (1938).  

· Opponents of controversial decisions involving school prayer and abortion have advocated the use of jurisdictional stripping to effectuate a substantive change in the law without a Constitutional Amendment, however, state court jurisdiction would remain.

· Opponents claim it violates the Constitution by infringing Constitutional rights and permitting state courts to ignore federal law.

H. Justiciability

· Rules created by the court that limit the ability to exercise the power of judicial review
1.  Standing
2.  No Advisory Opinions
3.  Ripeness and Mootness
4.  Political Questions
5.  Abstention and Passive Virtues

· Standing – Having a significant stake in a controversy that makes the party proper to bring a claim.
1.  The injury must be distinct and palpable and not hypothetical
2.  The injury must be caused by or fairly traceable to the defendant’s conduct.
3.  Likelihood that the injury is redressable by the court.
· Personal, actual or imminent injury in fact.

· Causation – “Substantial likelihood” that the injury suffered would have not occurred but for the defendant’s actions.

· Allen v. Wright, 468 U.S. 737 (1984) – The ability of black parents to force the IRS to properly tax Bob Jones University for being a segregated school.  They claimed the University did not qualify for tax exemption.  The parents claimed that they are tax payers and that gives them standing, but this is not allowed, see Frothingham v. Mellon, 262 U.S. 447, (1923).  The fact that a law is not enforced is not enough for someone to have standing.  Policy: it would give everyone standing, allowing someone in Hawaii to sue in Delaware for not enforcing a law.  Secondly, it is not clear that a remedy would afford a relief to the injury alleged.  Majority argument, the court would constantly be monitoring the executive to see if they are carrying out their responsibilities, which the court does not wish to take on.

· Redressability – Court must be able to give a remedy

· Taxpayer standing – Sometimes the normal rules of standing are suspended in taxpayer instances, see Frothingham.

· Advisory Opinions – No opinions unless there is a case or controversy, does not give advice.
· Ripeness and Mootness

· Prudential Considerations – The Court chooses not to use its judicial power (Self imposed).  In the future the Court may change.
· Political Questions – Constitutional restraints coupled with prudential periphery, which mandate that certain issues be decided by other branches of the government.
· Baker v. Carr, 369 U.S. 186 (1962).  Involved the apportionment of legislative seats in congress.  The only exception when the Federal government infringes on the sovereignty of the states is the guarantee clause, preventing states in having a government other then a republican form.  ® Definition of Political Question – If one of these is involved;

· Constitutional commitment of decision of the issue to another branch – Textually demonstrable commitment to coordinate political department, Congress or the President.
a.   Impeachment
b.  Constitutional amendment
c.  National Guard
 

· Lack of judicially discoverable or manageable standards - 
· Impossibility of deciding without an initial policy determination by the president or other branch

· Decision would lack respect of President or Congress
· Political decision already made
· Potential for Embarrassment
· Davis v. Bandemer, 478 U.S. 109 (1986) Jerrymandering case allowed to go forward 

· Nixon v. United States, 506 U.S. 224 (1993)  Federal court district judge impeached and removed from office.  Alleges he was entitled to a full impeachment by the Senate instead of a committee.  Whether or not this is a political question, textually demonstrable, the Constitution says it is the sole power of the Senate to try the case, therefore they can do it as they see fit

· Powell v. McCormack, 395 U.S. 486 (1969)  Is there a textually demonstrable commitment for the question of whether the house can set its own rules, no, the Court said it could review these decisions.

· Judicial review can occur in almost any question
· Every question has a potential standing issue
III.
The Powers of Congress

A. Evolution of the Commerce Clause

1. Formalist – Look for bright line rules

2. Realist – Realistic economic impact

3. External Limits – Contained elsewhere in the Constitution, for example the 10th Amendment.

4. Internal Limits – Contained in the commerce clause 

· Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824).  NY granted a monopoly to operated ferry service.  Petitioner operated a competing ferry service.  NY was not allowed to grant a monopoly federal law preempts NY law.  There are limits to what congress may do.  States are allowed to grant monopolies but the commerce clause reaches it if it affects interstate commerce.  Does Congress have the power to issue a charter for interstate commerce and does it trump the state law granting a monopoly?

a. Commerce – Intercourse:  All phases of business, including navigation like in Gibbons.

b. Among the several states – Congress can regulate interstate commerce and intrastate commerce that effects the several states

c. Regulate – No limitations on regulation other then what is contained in the constitution.  Congress has full power to regulate commerce as if the states did not exist, this view has been rejected and reconsidered throughout history.

d. Economic Regulatory Cases
· United States v. E.C. Knight, 156 U.S. 1 (1895).  Congress has no authority to regulate manufacture; manufacture v. commerce test, under this approach there is an internal limitation on Congress power.  This is now superceded.  The court developed the indirect test, if the activity has an indirect effect congress may not regulate it, if it is direct then Congress may.  Since the monopoly only has an indirect effect it is not susceptible to Congress authority.

· Shreveport Rate Cases, 234 U.S. 342 (1914).  Shreveport has a railway from New Orleans to Louisiana, the railroad made an effort to direct traffic away from Louisiana and to Texas.  Close and substantial relationship to interstate commerce, realist approach, if it realistically affects interstate commerce it is susceptible to Congressional regulation.  Supportive of the current approach, used in part b and c of Lopez.

· Stafford v. Wallace, 258 U.S. 495 (1922).  Issue is the regulation of livestock.  Regulation designed to fix pricing.  Are the cattle in commerce? If the product is part of the flow of commerce than it is susceptible to regulation.  Stream of commerce theory.
e. Criminal Regulatory Cases
· Champion v. Ames, 188 U.S. 321 (1903).  Federal criminal statute banning lottery tickets.  Can congress ban the shipment of articles across interstate lines, yes.  Prohibition is permissible as a means of regulation.
· Hoke v. United States, 227 U.S. 308 (1913).  Mann Act’s prohibition of transporting women in interstate commerce for immoral purposes.  “Congress has complete power over transportation between the states, and may adopt means that have the quality of police regulation.”
· Hammer v. Dagenhart, 247 U.S. 251 (1918).  Child labor safety act struck down by the court saying it is not susceptible because (1) it is purely local in concern, and (2) it is the production of goods not the transportation of goods.  The local activity was beyond the reach of the federal government, this approach has been revised in Lopez, but this case was reversed in cases after US v. Darden.
· Perez v. United States, 402 U.S. 146 (1971).  Certain kind of loan sharking was deemed illegal.  The Court upheld the prohibition of the activity on moral grounds
C. The New Deal Crisis and the Rise of the Welfare State

· The Court looked at the new deal crisis legislation and struck down as unconstitutional significant parts of the new deal.

· Roosevelt proposes legislation to expand the Supreme Court 

· Shift in the court decisions

· A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).  The National Industrial act was struck down as unconstitutional.  Arguing the commodities were out of the stream of commerce, and the effect was indirect on interstate commerce.  

· Carter v. Carter Coal Co., 298 U.S. 238 (1936).  Predecessor to the NLRB act.  The Court strikes down varies provisions.  Indirect v. Direct, Local v. National.

· NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).  “The switch in time that saved nine.”  The Court does not consider manufacture v. commerce because the effect of interstate commerce [Shreveport approach] is substantial.

· Wickard v. Filburn, 317 U.S. 111 (1942).  Under the Agricultural adjustment act, there was a system of quotas for wheat production.  The issue is can congress regulate down to the individual?  If there is a cumulative impact then it is permissible for Congress to regulate individual activity.  Regarded as part of the substantial effect clause, look to the overall aggregate impact, the corollary is that the government can regulate even small individuals.

· U.S. v. Darby, 312 U.S. 100 (1941).  Reverses Hammer v. Daggenhart.  The Court addresses dual federalism problem, as long as Congress can get away with it, the tenth amendment does not add any power to the States.  Great power was given to the Federal government to regulate commerce.  The most expansive view on what congress can do.

· Reconstruction Legislation / Civil Rights Act

· Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964).  A motel in Atlanta with 216 rooms that advertise in national magazines and seek interstate travelers.  Testimony pointed to the significant impact of discrimination on interstate commerce and restriction of travel.  The Court upholds the statute and the prohibition of discrimination on motels involved in interstate travel is permissible

· Katzenbach v. McClung, 379 U.S. 294 (1964).  A restaurant whose cliental is primarily local.  The dining area was segregated.  The restaurant wanted argued for a case by case basis of whether the business effects interstate commerce.  The Court rejected this analysis, and did not require the plaintiff to prove they bought food in interstate commerce.  The Court established a standard of review for Congress’s determination of the necessity for regulation, ® Examination of a rational basis for this regulatory scheme, if there is then the regulation will not be disturbed.

· Congress used two constitutional powers to justify the civil rights act, the commerce clause and section five of the 14th amendment.
· The Supreme Court said the commerce clause allowed for the justification and never got to the section five argument.
B. Modern Judicial Federal Commerce Power Review

1. The Commerce Clause “IF&I”
The Congress shall have the power to regulate Commerce with foreign Nations, and among the several States, and with Indian Tribes.
2. Commerce v. Non Commerce – Activities that have nothing to do with commerce, or any sort of economic enterprise, cannot be considered commerce however broadly one defines the terms.

· United States v. Morrison
· Is the prohibited activity so attenuated from the effect upon interstate commerce

· Congress cannot regulate any crime as long as it has substantial effects on employment, production, transportation or consumption

· Distinction between truly national and truly local

· [add arguments in support of regulating non commerce]

3. Deference to Congressional Rationality
Congress has validly used its commerce power if

· Congress has determined that the regulated activity either
1) substantially affects commerce
2) is actually part of commerce (channels or instrumentalities)
and
· The congressional determination is rational.
· The means are reasonably adapted to reach the end.
· The Court will not defer to a congressional determination that an intrastate non-commercial activity substantially affect interstate commerce, but will decide on its own whether that activity is connected closely enough to interstate commerce to enable Congress to regulate the activity
4. Substantial / Cumulative Effects Doctrine 
Does the class of activities regulated have a substantial effect
5. Activities That “Substantially Affect” Interstate Commerce
· United States v. Lopez, 115 S.Ct 1624 (1995).  Rehnquist uses both approaches above to argue that congress cannot enact legislation banning guns in schools under the commerce clause.  What is the scope and power of Congress under the commerce clause?  
--Trend toward more of a narrow focus on the impact of the effect.

6. Actual Commerce—The Channels and instrumentalities of Interstate Commerce
C. The Spending Power

· Source of authority – Article I, section 8 gives Congress the power “to pay the debts and provide for the common defence and general welfare of the United States.”
· Scope of the spending authority
· While Congress may spend for the general welfare, it may not regulate for the general welfare
· Conditions on spending must be in pursuit of the general welfare
· Conditions on spending must be done unambiguously, enabling the states to exercise their choice knowingly
· Conditions on spending must be related to the federal interest in particular national projects or programs.
· Conditions must not be coercive
· United States v. Butler, 297 U.S. 1 (1936).  The Agriculture and adjustment act was enacted in order to help farmers prosper.  It imposed a tax on the processors of agriculture and assisted farmers with subsidies.  The question was about the spending clause.  Does Congress have power to enact legislation to provide for the general welfare and common defense of the United States?  Is this an independent power?  No, it was rejected on the slippery slope argument, giving Congress the infinite power to enact legislation.  Congress has the power to tax and spend – this power is open ended, however, the Congress cannot pass any legislation to promote the general welfare of the United States.  

· South Dakota v. Dole, 483 U.S. 203 (1987), under the 21st amendment the regulation of alcohol was given back to the states.  If Congress wanted to enact a 21-age limit it is unconstitutional, but can congress indirectly enforce what they cannot do constitutionally through the spending power.  Congress enacted a interstate highway fund and told states they must pass a law making 21 yrs of age the drinking age.  The Court said it was permissible because it was (1)in the pursuit of the general welfare (2) It must do so unambiguously, not implicitly (3) there must be some linkage between the spending and the indirect goal.

D. Other Powers of Congress 

1. The treaty Power and war powers
2. Power to enforce the reconstruction amendments – 
· Enabling clause – allows Congress to enforce the amendments

· Due Process was applicable to the states

· Remedial Power
Congress may provide for legislation that remedies rights protected by the Reconstruction Amendments
· Remedies for proven violations
· Remedies for possible violations – Katzenbach v. Morgan, held the view that Congress may be able to enact legislation that prohibits acts that have not yet been found by the courts to violate the Reconstruction Acts.  Congress operated without the restriction of case or controversy enabling it to reach out and decide cases not before the courts.

· Substantive Power

· General Answer – Congress has power to remedy court identified violations of rights protected by the Reconstruction Amendments, to remedy in advance of their occurrence, and that Congress lacks power to enforce its own independent substantive interpretation of the 14 or 15 amendments.

· Scope of Congressional Remedial Powers

· Voting Rights
· Remedies designed to address unconstitutional acts not directly connected with voting

· Katzenbach v. Morgan, 384 U.S. 641 (1966). The Court allows remedial legislation, it is ok for Congress to prohibit practices which was not in violation of the constitution.  The issue was English language requirements.  New York had a large Spanish speaking population.  The New York law required English speaking language in order to vote the Court upheld the states requirement.  Then, Congress passed the voting rights act of 1964, which banned the English language requirement.  The approach the Court took was whether the legislation was remedial or an attempt to re-write the Constitution – is it plainly adapted to the end, and whether it is prohibited by the constitution, relying on McCulloch.  The Court upheld the legislation banning language requirements.  City of Boerne changed the approach.

· The limited scope of Congressional power to modify the substance of the reconstruction amendments

· Katzenach v. Morgan, controversial statement that Congress can reasonably decide that a requirement violated the 14th amendment rejects the principle of judicial primacy in Constitutional interpretation in Marbury v. Madison, secondly, if Congress may broaden the scope of the amendments they may presumably narrow them, this view is repudiated in City of Boerne.

· Congress can enforce or prevent, not determine a violation
· City of Boerne v. Flores, 117 S.Ct. 2157 (1997). (F) Congress enacted The Religious Freedom Restoration Act allowed churches to build and the state could not prohibit the church because it would be a substantial burden on the religious practice, to overturn the Courts decision in Employment Division v. Smith, 494 U.S. 872 (1990) that stated substantial burdens on religious conduct did not violate the free exercise clause so long as the burdens were generally applicable to everyone. ®  The Court adopted new approach taken by Congress is that Congress power to enforce 14th amendment is remedial.  The second part; there must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.  (A)  “Evil presented” a burden 

· Remedial or Substantive?
For congressional action to be remedial there must be a congruence and proportionality between the injury to be prevented or remedied and the means adapted to that end.

· Means (( End

· Congressional evidence of a real problem and remedial legislation should be adapted to prevent a wrong the 14th amendment covers.

· Means chosen ( Congruence + proportionality ( Injury to be remedied or “evil presented”
E. Implied Limits on Congress’s Powers

· External Limitations on Commerce Power
· Federalism:  Limits on Congress Power to Compel the States
· State legislatures
Congress may not “commandeer” state legislative processes
· New York v. United States, 505 U.S. 144 (1992). Congress established regulation of low level radioactive waste, which imposed regulations on states for the disposal.  Congress would have the power to regulate the waste through the commerce clause and dispose of it into a federal waste sight. [using the Lopez test, and the rationale basis test].  The Court, however, ruled unconstitutional the “take title provision” of the regulation that imposed on states who did not comply to take title to all the waste and be liable for the damages it incurred.    

· Congressional acts ordering state legislatures to act is unconstitutional

· 2nd Amendment – Historically the Court does not view the amendment the individual right to own a gun.  Recently the view changed and the issue has heated up.  

· State Executives
Congress may not force state executives officials to administer federal laws
· Printz v. United States, 117 S.Ct. 2365 (1997).  Scalia, J. [for many years has been in dissent partly because of his demeanor.] The Brady Act required state officials to do state background checks on potential gun purchasers.   The dissent says what is a more infringement on state sovereignty, having the state officials carry out the policies, or have federal employees carry out the actions?  The dissenters deny that state sovereignty should only be looked at in context of if Congress oversteps its boundaries there will be a correction, for example the unfounded mandates reform act that provides

· External and internal Constitutional framework

· Intent of the framers

· Past decisions of the court

· State sovereignty strikes down otherwise valid legislation

· Congress cannot use local officers to enforce federal regulations.

· When Congress Applies its Commerce Power to regulate only the states, it must:
1. Unmistakable clarity
2. Refrain from singling out a state
3. Not deny a state participation in the national political process
4. Not interfere with a states law making process
5. Not compel a state to administer a federal program
IV.
Judicial Efforts to Protect the Expansion of the Market Against Assertions of Local Power

A. Fundamental Framework

· States Reserved Powers

· Police

· Provide for the general welfare

· Limits on the Powers

· If it was delegated to the federal government

· If it infringes on an individual right.

B. The Dormant Commerce Clause

· Power to review states power to control interstate commerce – judicial and congressional.  The Courts power of review is where the Congress has not spoken to.  The states are not separate economic units, and therefore may not interfere with interstate commerce.

· If congress has not spoken then the courts are free to review state actions

· Consent – Congress can do two things to state regulation

· (1) Preemption - Congress can take over an area of interstate commerce

· (2) Consent – Congress can allow a state to regulate commerce that would otherwise be impermissible

· Classical view

· The Cooley v. Board of Port Wardens, 53 U.S. (12 How.) 299 (1851).  Establishes the principle that the Court will review the states regulation of interstate commerce.

· Modern Doctrine
1.  Is the state law rationally related to a legitimate state interest
2.  Discrimination doctrine
3.  Burden doctrine
C. Rational Relationship To Legitimate State Purpose

1. Rational Relationship – Any state law will be treated as rationally related to some state goal.  If there are any facts that establish any plausible connection between the law and some state goal the rationality of the relationship is proven

2. Legitimate and Illegitimate state Purposes – The most common illegitimate state goal is economic protectionisim

D. Protection against discrimination

There are several ways in which the Court finds sufficient discrimination against interstate commerce presumptively to void state laws and one test by which a state may justify such discrimination

1. Facial Discrimination
When a state law discriminates on its against interstate commerce it is invalid unless the state proves that is has a legitimate local objective that cannot be accomplished by any less discriminatory alternative
· Is the statute a protectionist measure;

· Or is it directed at local concerns, with only incidental effects

· If there is a compelling local interest, then the statute is permissible.

· City of Philadelphia v. New Jersey, 437 U.S. 617 (1978).  A New Jersey law prohibits the importation of most solid waste.  ® Simple economic protectionism effected by state regulation is per se invalid.  If it is not protectionist, if the legislation regulates even handedly to effectuate a legitimate local interest, and its effect on interstate commerce is incidental, then the local law will be upheld.  The extent of the burden depends on the nature of the interest involved.  Additionally, is there an alternative method.  (A)  New Jersey is trying to protect its land use by prohibiting the flow of garbage from other states. [legislation that excludes something from the state is facially protectionist].  The Court struck down the statute because it controlled garbage as a commodity in a protectionist sense.

· Is it protectionist

· Balancing approach, alternative measure v. local interest

· C & A Carbone, Inc. v. Clarkstown, 114 S.Ct. 1677 (1994).  Clarkstown required that all solid waste material be deposited at the facility.  The Court held the statute facially discriminatory, and the town could not prove any alternative that were less discriminatory.
· Maine v. Taylor, 477 U.S. 131 (1986).  Conserving a natural resource may be a compelling if it is narrowly tailored to a specific interest.

2. Economic Protectionism
Laws that are protectionist in their effect and adopted as merely a means to another end are treated like facially discriminatory laws: They are void unless the state proves that it has a legitimate objective that cannot be accomplished by any less discriminatory alternative
· Market participant doctrine – the dormant commerce clause are aimed at government regulation, however, state owned businesses participating in the market are allowed to discriminate.

· South-Central Timber Development v. Wunnicke, 467 U.S. 82 (1984).  Discusses the jurisprudence of the market participant exception.  State owned businesses are allowed to discriminate.  Alaska proposes to sell its timber, but it includes as a condition that the timber be processed in Alaska.  If it is looked at as a protectionist measure in order to subsidies the local business it would be in violation.  Alaska argues it is a market participant.  The Court finds that there was no congressional consent.  The limits on the market place doctrine allows a state to place burdens on the market in which it is a participant but cannot impose burdens on down stream participants.  Alaska’s action was impermissible.

E. The Burden Doctrine

· A state law that does not discriminate against interstate commerce is presumed to be valid, it is void only if the challenger can show that the burdens placed on interstate commerce are clearly excessive in relation to the putative local benefits of the law.
· Balance the benefits to the state 
· Burdens on interstate commerce
· Southern Pacific Co. v. Arizona, 325 U.S. 761 (1945).  Statute bans large trains through the state.  The Court uses a cost benefit analysis reasoning the benefit is outweighed by the cost and the statute is impermissible.

· Kassel v. Consolidated Freightways, 450 U.S. 662 (1981).  The statute bans trucks with double trailers.  The Court tries to infer intent, if it is a safety measure it is constitutional, if it was developed to make trucks stop in Iowa as a protectionist measure, then it is Unconstitutional.  The Court finds the real purpose to be discriminatory, which leads to Congressional preemption of the freeways

F. Facially neutral Statutes with discriminatory effects on interstate commerce

· Statutes that look neutral

· Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333 (1977).  North Carolina bans all apples that do not bear the seal of the USDA.  The Court does not allow the regulation and interference of the market structure, in contrast to Exxon, North Carolina has apple producers and Maryland does not have any gas producers.  In this case, the only purpose for the legislation was to help local apple producers, in Exxon, it was to get at the retailers who were manipulating the market and it only incidentally effected the local market.

· Exxon Corp. v. Governor of Maryland, 437 U.S. 117 (1978).  (F)There is no oil production in the state, all the gasoline is produced elsewhere.  Maryland passed a law banning refiners from selling gasoline within the state.  Exxon was prohibited under the law from selling under its name.  It is not discriminatory in the sense that it excludes all out of state retailers, therefore on its face it is neutral.  The Court concludes it is not discriminatory, and does not violate the commerce clause.  Addresses the question of the structure of the market does not have to be protected by the commerce clause, because most of the gas stations are not effected

· Hybrid test – Discriminatory effects and the suggestion of economic protectionism are sufficient to invoke a hybrid of the discrimination and burden doctrine.
The burden falls on the state to justify the discrimination both in terms of the local benefits flowing from the statute and the unavailability of nondiscriminatory alternatives adequate to preserve the local interest at stake.
· Intrastate discrimination linked with interstate

· Dean Milk Co. v. Madison, 340 U.S. 349 (1951).  The city of Madison Wisconsin barred the sale of milk unless it had been pasteurized within a five mile radius of Madison.  Alternative means were available for milk inspection regulation that effected both intrastate and interstate.

· Subsidies as an alternative to regulation

· West Lynn Creamery, Inc. v. HealyWest Lynn Creamery, Inc. v. Healy, 114 S. Ct. 2205 (1994).  State tax on all milk, whose revenues go into a subsidiary fund for in state milk producers.  The Court strikes this down and says that the state could have given subsidies from the general fund.  Linking the two legal activities, taxing and giving subsidies creates a dangerous element which is unconstitutional.   

· Inferring Intent

· Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456 (1981).  Statute bans plastic containers, the court looks to the real purpose of the state legislature, whether it was for the environment or for the local cardboard industry and concludes it was Constitutional and not protectionist of the local industry. 

· South Carolina v. Barnwell Bros., 303 U.S. 177 (1938).  South Carolina bans the use of large trucks on highways, and the Court upholds the local regulation because it is traditionally in the province of the state.  

· Summary
i.  If in application of the balancing test the Court finds significant discriminatory effects or hidden protectionist purposes, it invalidates because the burdens on commerce clearly outweigh the local benefits
ii. Facial discrimination ( Discrimination doctrine
iii. If discriminatory motive and effects establish economic protectionism, it is invalid
iv. If no discriminatory motive is proven, and the effects are slight, the burden doctrine applies.

· Checklist for applying the dormant commerce clause
· Is the law rationally related to a legitimate state purpose?  If not it is void.  If yes, ask the following:

· Is the law facially discriminatory to interstate commerce?  If yes, its void unless the state can prove that it has no less discriminatory alternative to achieve a legitimate goal.  If not, ask the following:

· Are the law’s burdens on interstate commerce clearly excessive when compared to the supposed local benefits of the law?  If so the law is void. If not, the law is valid.

· Example Wine Sale Law Handout – NY state law banned interstate wine sale directly 

· Does 21st amendment (allowing states to control sales of liquor) prevail over the commerce clause, or is it subject to the commerce clause?

· Is it discriminatory?  Reseller of wine and wine producers

· Balancing, burden on interstate commerce v. local benefits, as well as alternative means?

G. Preemption

· If Congress regulates an area, under what circumstances does it preempt state law?

· Congress may preempt state law whenever it intends to and is acting in the scope of its power.

· Gade v. National Solid Waste Management Association, 505 U.S. 88 (1992).   Illinois enacts legislation on workplace conditions, the issue is whether OSHA preempts that.  Illinois argues that it compliments the federal law.  The other argument is that the federal law has preempted.

· Is it express preemption? – Congress makes a clear and simple statement on State regulation

· Is it implied? The Court has found two ways of implied preemption

· A) Field Preemption – The scheme of federal regulation leaves no room for state regulation

· B) Conflict Preemption – Compliance with state and federal regulation is impossible, or the state regulation is an obstacle to federal regulation.

V.
The Distribution of National Powers

A. Introduction

· Conflict among the branches of the federal government

· Separation of powers—Judicial—Executive—Congress: Policy of enhancing liberty by minimizing the possibility of concentrated government power.  Prevention of domination of one branch, or fusion of powers

· Categorical Powers argument

· Structure Arguments

· Balancing Interests

B. Presidential Seizure

· Youngstown Sheet & Tube Co. v. Sawyer (The Steel Case Seizure), 343 U.S. 579 (1952).  President seizes the steel mill before the workers were about to go on strike.  Congress chooses not to act, which they would be allowed to do as long as there is just compensation under eminent domain.  The majority reviews three clauses and finds the president has no power to seize the steel mill.  The Court views it as law making in character, and therefore must be approved by Congress [categorical argument].  The most influential part of the opinion is Jackson’s concurrence in which he lays out an approach to the problem.

· [structural argument]  

· Presidential power is at a maximum when the President acts pursuant to an express or implied authorization of Congress, the President is able to exercise all the power that he possesses plus all that Congress delegates

· Presidential power is in a zone of twilight when the President acts in the absence of either a congressional grant or denial of authority.

· Presidential power is at its lowest ebb when the Presidents action is incompatible with the expressed or implied will of Congress.

· Dames & Moore v. Regan, 453 U.S. 654 (1981).  The Court allows the president to have broader authority, specifically to transfer claims in Federal Court to a special court, was allowed because it was a foreign affairs issue.

C. Domestic Affairs

1. Executive Authority
Executive immunity – The President is absolutely immune from civil suits seeking damages based on the President’s official conduct, has no immunity from such suits based on his unofficial conduct, and probably has no immunity from criminal prosecution.  Other executive officials are only immune from suit based on their official actions taken in good faith.
· United States v. Nixon, 418 U.S. 683 (1974).  The President is required to submit to a subpoena from the district court.  The Court recognizes an executive privilege, but in this case it is not applicable.

· Judicial power to review executive authority

· Executive does not have review power, separate from the judiciary. 

· Executive immunity from action – anything that the president does that is in the authority of the executive is entitled to immunity from civil actions.

· The broad immunity does not extend to cabinet officials or when the term is over

· Clinton v. Jones, 117 S.Ct. 1636 (1997).  The president is not immune from civil actions from wrongs done before the president takes office.  (I) 

2. Legislative Authority
· Can Congress give its powers away?

· The intelligibility doctrine
Congress may delegate authority sufficient to effect it purposes.  Congress must both declare a policy, and define the circumstances in which its command is to be effective
· J.W. Hampton v. United States, 276 U.S. 394 (1928) Non delegation doctrine, the test is whether the delegation was by legislative act according to an intelligible principle.  The Court is very deferential to Congress.  Still the basic approach.
1) Declare a policy
2) Define the circumstances in which its command is to be effective

· Legislative Veto of agencies – Violation of bicameralism doctrine

· INS v. Chada, 462 U.S. 919 (1983).  Immigration status was often cured through individual legislation.  As part of reform, broader discretion was given to the INS, subject to review, to adjust the status of individuals.  Congress had final review authority over the proceeding, to veto the decision of the INS.  “Legislative Veto” procedure was around for a long time.  The Court says that if the action is lawmaking of if it is a veto power, it must satisfy the requirements of bicameralism and presentment to the president.  The Legislative Veto does not, and therefore is unconstitutional, along with all legislative veto.  (Concurring, Powell, J.) Describes the veto power as an adjudication procedure and therefore unconstitutional. (Dissent, White, J.)  Describes it as an attack on the administration, and that historically it has been allowed.  

3. Appointment Power and the implied corollary: The removal power
The President has the power to appoint ambassadors, federal judges, and “all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the heads of Departments.
· Principal and inferior officers – Principal officers consist of the highest echelon of government

· Morrison v. Olson, 487 U.S. 654 (1988) The attorney general creates a panel of Court of Appeals judges that creates a special independent prosecutor, removal power comes from the attorney general and the special judge panel.  The Court rules it is not a principle office, so functionally the responsibilities are only of an inferior office.  The powers match those of an inferior office and therefore are constitutional.  The position gives an Article III court removal power, which The Court describes as an oversight not removal power.  Does it interfere with the executive authority, no.  (Dissenting, Scalia, J.)  Foresees abuses and problems in the position created, opening doors for massive and lengthy investigations—which have come true, and has been abolished in this form.  

· Functions and duties of the position reviewable by court

· Congress may not appoint any executive officers – The most Congress may do is specify qualifications for inferior offices.  Agencies that violate Appointment / Separation of Powers are Unconstitutional

· Buckley v. Valeo, The Federal Election Campaign Act calls for a commission to be composed of members appointed by the president, president of the Senate, and the Speaker of the House.  The Court held that vesting a commission whose members were appointed in this manner with some of these functions violated the appointments clause of article II of the Constitution.  Therefore they cannot be principle officers of the United States, and they can only have inferior powers, such as investigating, but as far as enforcement or rule making power, or advisory power, these responsibilities are limited to the executive branch or an independent regulatory agency.

· Removal by the President
Congress may restrict the President’s power to remove inferior federal officers, but may neither restrict the Presidents unilateral power to remove principal officers nor otherwise impose removal restrictions which impede the President’s ability to perform his Constitutional duty.
· Meyers v. United States, 272 U.S. 52 (1926). The president can hire and fire members of the executive branch.  President Johnson was impeached for violating this act which was eventually held unconstitutional

· President has the authority to appoint and remove within the executive branch

· Clauses not allowing the president to remove the administrator are unconstitutional

· Quasi independent agencies

· Humphrey’s Executor v. United States, 295 U.S. 602 (1935), calls into question the power of the president to remove high members of executive administrations.

· Congress may impose restrictions on presidential removal of such officials.

· Executive agency

· Independent Agency

· Free from executive control

· Quasi legislative

· Quasi adjudicative

· Insulated from removal by the President, neither congress or executive may directly remove them.

· No removal by Congress 

· Bowshar v. Synar, 478 U.S. 714 (1986).  Position of Comptroller General.  (I) What is this position? How is it related to the appointment clause?  What are its responsibilities? The position is part of Congress, and they have removal authority, therefore, the position does not have executive power.  Its responsibilities, however, are those of a principle authority in the executive branch and therefore it must go through the appointments clause otherwise it is unconstitutional. 

· Issue of separation of powers between executive authority and legislative

· What are the responsibilities of the office

· Is it principal or inferior

· Who appoints the position

· Look up Congress power to limit the removal of inferior officers

D. Foreign Affairs

1. Executive Authority
2. Legislative Authority
· War Powers Resolution, 50 U.S.C. §§1541-1548 (1973)

· The judiciary refuses to hear any Constitutional challenges to the statute, based on standing

3. Shared Authority
· United States v. Curtis-Wright Export Corp., 299 U.S. 304 (1936) By joint resolution, Congress authorized the President to proclaim an embargo on shipments to Chile.  The Court held that Congress may delegate legislative power to the President in the foreign affairs field

· Policy reasons

· Foreign power is exclusively federal

· Congress had vested in the President by legislation

· The President is the sole organ of the government

· Remember the Political Question Doctrine
· Keep in mind the branches essential roles, schemes that are incongruous to their roles may be invalid.  Unorthodox agencies that combine elements of different branches may violate prudential assessments of separation of powers.
VI.
Equality and the Constitution

A. Race and The Constitution 

1. Slavery and the Constitution
· The Constitution, No mention of slavery directly used in the Constitution, leading to the interpretation that the document does not support slavery.  There are sections that mention it, however, the ban on external slave trade in 1808; apportionment of the census by three fifths for “other” persons while “free” persons possessed one; the fugitive slave clause that tells states to deliver up escaped slaves to their owners (Article IV section 2, clause three).

· State v. Post, 20 N.J.L. 368 (1845).  Slavery in most northern states was abolished, except in Massachusetts, which was abolished by judicial interpretation, see Commonwealth v. Ives, 18 Pick. R. 193 (Shaw, C.J.) on ethical rights.  The New Jersey Supreme Court rejects that interpretation and decides that the abolition of slavery should not go forward.

· Dred Scott v. Sanford, 60 U.S. (19 How.) 393 (1857).  The Supreme Court’s effort in trying to resolve the conflict of slavery.  Scott was a slave that was brought to a free state (Illinois) and then to the territories (Minnesota) and then goes back to Missouri where he was sold.  Scott brings suit to be freed because he had been in a free jurisdiction.  The Court declares that Scott is not a citizen and can never be a citizen because they are slaves, and their descendants will be slaves, and will never become citizens and there is no jurisdiction for diversity.  They go on to say that the Missouri Compromise that allowed the Northwest territories to be free were unconstitutional.  The Court pronounced the slaves as inferior race, and of a different social and political order.

2. Reconstruction and retreat
· Military governments with substantial Negro participation in the governments

· Hayes Tilden Compromise brings Reconstruction to an end.

· Segregation grows out of the aftermath, separating the races.

· Plessy v. Ferguson, 163 U.S. 537 (1896).  Segregation is held Constitutional, and the dissent of Harlan resounds as the beginning of racial equality in the twentieth century

3. The attack on Jim Crow
· Brown v. Board of Education, 347 U.S. 483 (1954).  Problematic because of its lack of rationale.  The language speaks primarily of education, nevertheless, it is used by the court as declaring that racial segregation is a violation of the 14th amendment without explanation.  

· Why is the court involved in the issue of segregation?  

· Activist court reaching out and attempting to move and change standards.

· Standards to use:  Framers intent, natural law, social norms.  

· Brown is widely criticized for having no structural framework, violation of basic federalism, and the language is not legal.  

· After Brown, in a series of opinions the court held unconstitutional segregation in other facilities, not involving education (Brown is strictly educational).

4. Discrimination against non-blacks
· Reverse discrimination / Hispanics other minorities

· Indirect because they were not slaves

B. Equal Protection Methodology: Heightened Scrutiny and Race

	
	CLASSIFICATION
	“NEXUS”
	GOV’T INTEREST

	RATIONALE BASIS
	Other
	Rationally Related
	Reasonable Legitimate

	INTERMEDIATE
	Gender, Out of wedlock
	Closely related Substantially- related
	Important

	STRICT SCRUTINY
	Race, Nationality, Alienage
	Necessary  Narrowly Tailored
	Compelling


1. Determining a Suspect Class
· Suspect classifications are classifications that immediately give rise to a presumption of invidious, or wrongful, discrimination
· Statutes directed at particular religions or national or racial minorities
· Laws which are the product of prejudice against discrete and insulate minorities
· Laws which restrict the political processes which are relied upon to protect minorities.
· Laws which classify on the basis of an immutable trait, ones that cannot be changed and with which we are accidentally endowed.
· History of purposeful unequal treatment.
· Perennial lack of access to political power. Lack of access is the focal point of this argument, resident aliens lack access to political power.

· United States v. Carolene Products, 304 U.S. 144 (1938).  Most of the time the courts will be deferential to rationale basis, however, in a smaller set of cases directed at a discrete minority, religious or race, a higher standard of review may be necessary

2. Alienage
· Race Specific Classifications and Disadvantage – Strict Scrutiny
· Other Candidates for Heightened Scrutiny: Alienage
· Is it a discrete and insulate minority?
· Five – Race, Nationality, Alienage, (Gender, out of wedlock children)

· Surgarman v. Dougall, 413 U.S. 634 (1973).  Aliens are a discrete minority and therefore statutes that take rights away from them should be examined under strict scrutiny.  The court also found that exclusion of taking the bar examine on basis of citizenship is also constitutional

· Exception:  If the position involves a political position involving policy, it is subject to rational review – police, school teachers, ad other positions have been held to fit into this category.

· Alienage classifications are subject to strict judicial review, applies to documented aliens

· What is discrimination?

· Gotanda, Comparative Racialization, 47 U.C.L.A. L.R. 1689 (2000).  Racial classification in a different form

In order for a particular legislative classification to be treated as suspect, it must be proven by the challenger that the law is intentionally discriminatory—its purpose is to employ the suspect criterion for classification
a. Facially discriminatory
b. Facially neutral, but applied discriminatory
c.  Product of a hidden discriminatory motive


3. Facially Discriminatory
Laws which are discriminatory on their face give rise to strict scrutiny
· Strauder v. West Virginia, 100 U.S. (10 Otto) 303 (1879).  Statute limits jurors to white citizen males age 21 or older.   The court strikes down the statute based on race discrimination.  “The 14th amendment was designed to insure to the color race all the rights that are enjoyed by the whites,” basic civil rights, like jury service cannot be denied.

· Batson v. Kentucky, 476 U.S. 79 (1986).  Under the Constitution preemptory challenges based on racial discrimination is not allowed.  Judge reviews the totality of the circumstances and is subject to appellate review, applies to civil and criminal.

4. Facially neutral, but applied discriminatory
If the law is facially neutral, by classifying on some basis other then a suspect one, but is applied in a discriminatory manner it is treated as suspect.

· Yick Wo v. Hopkins, 118 U.S. 351 (1886).  Statute bans laundry in wooden structures.  Applied to only Chinese, exemptions are granted to whites, but not Chinese.  

· A statute neutral on its face can be administered in a racially discriminate manner.

· Overwhelming statistical exclusion can be a violation of equal protection

· Statistics can satisfy intent if it is a clear pattern, unexplainable on grounds other than race.

· Statistics used to show requisite intent

· Washington v. Davis, 426 U.S. 229 (1976) Sets up the basic test for what is discrimination.  The use of statistics is relevant, there must be intent to discriminate based on race.  If it is found discriminatory, then the standard of review would be strict scrutiny.  If no discrimination, then it is rational basis review.

· Disparate impact not enough – It is not enough to prove that a facially neutral law has a disproportionate racial impact

· Intent Test
· Whether it is explicit or implicit discrimination

· The person charging discrimination must show intent to discriminate by the employer.

· If it passes the intent test then it is subject to the heightened standard of review that is appropriate.

· Prove intent from a totality of the circumstances.

· Evidentiary problems: State of mind testimony

· Statistics can be used to show a prima facie case on intent

· McClesky v. Kemp, 481 U.S. 279 (1987).  Final major challenge to the use of the death penalty.  Without a showing of racial prejudice in the specific instance, the court rejected the use of statistics to show requisite intent on the death penalty arena.  Prosecution, judge misconduct must be proven in the ( particular case.

· Proving Discriminatory Intent
· Disparate impact (see above)

· Historical background (Brown)

· Specific sequence of events leading up to the challenged law

· Departures from prior procedures

· Departures from prior substantive criteria

· Legislative or Administrative history

· Rice v. Cayetano, , Whether special benefits which were awarded to native Hawaiians were racially discriminate, the Court says that they are not native Americans and therefore cannot be subject to the same rights and benefits they are entitled to as sovereign nations.  The statute was race neutral, however, it was discriminatory and therefore subject to strict scrutiny and struck down.  

5. Race Specific: That are facially neutral
When statutes use race as a classification it is futile for governments to contend that the law is neutral because the law applies equally to all races.

· Loving v. Virginia, 388 U.S. 1 (1967).  Statute barred interracial marriage.  The statute is racially specific, but symmetrical, subjecting all races to the same penalty.   

· Acts dependant on racial classifications will be treated with strict scrutiny.

· Interracial adoption – Most jurisdictions consider the race of the parent and the child.  In general it is a permissible consideration

· Washington v. Seattle School District No. 1, 458 U.S. 457 (1982).  Initiative banned busing students from anywhere other then there closest school.  The Court strikes down the statute because the purpose was to discriminate.  The Court uses political language by describing the state action as burdensome on minorities, although race neutral, it is aimed at a specific group.  

· The underlying purpose is racial discrimination

6. Application and Effect of Strict Scrutiny
When strict scrutiny is applied its effect is almost always invalidation of the statute or action under consideration
There must be a compelling governmental interest
The means chosen must be necessary or narrowly tailored to achieve the governmental interest.

· Racial Classifications surviving strict scrutiny

· Korematsu v. United States, 323 U.S. 214 (1944).  Rigid scrutiny requires something more then deferential view of state action.  The court says this is not a race-based decision but a war powers decision, but the strict scrutiny standard prevailed.

· Denial of a civil right leads to strict judicial scrutiny

· Hernandez v. New York, 500 U.S. 352 (1991).  Spanish speaking juror exclusion was found not to be based on race, and therefore a preemptory challenge against Spanish speaking is allowed.

7. Affirmative Action: Race-Specific Classifications that benefit Racial Minorities
· Employment – Court order, make a finding of discrimination, then pass a statute ordering a racial remedy (quota), is allowed (compelling governmental interest).

· Strict scrutiny applies no matter which race is burdened or benefited by a particular racial classification.
· Policy:  To do otherwise would effectively assure that race will always be relevant to American life, and that the ultimate goal of eliminating entirely from governmental decision making such irrelevant factors as a human beings race

· Government Contracts (not subject to Title VII)

· City of Richmond v. J.A. Croson, 488 U.S. 469 (1989).  The Court was clear that there would be heightened review, the dissenters wanted a distinguishing of benign and discriminatory, but this was rejected.  The Court also rejected past history for discrimination as a compelling governmental interest.

· Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097 (1995).

· Intentional use of race

· Discriminatory

· Strict Scrutiny

· Compelling Interests – None can justify, examples:  

· Past discrimination of racial discrimination is not enough for a compelling interest.

· General Societal discrimination is not enough.

· The hiring of teachers, using them as role models to race conscious hiring for teacher is rejected.

· Must be narrowly tailored to elimination of present discrimination.

· The area that is open is college admissions.

· College Admissions

· Regents v. Bakke, 438 U.S. 265 (1978)

· Race may be a factor in college admissions, 

· Encouraging diversity in the class is a compelling interest, and therefore permissible (Under litigation in the courts).

C. Equal Protection Methodology: Rational Basis Review

· All legislation is subject to judicial review, and it is originally rational basis review.

· Classifications subject to minimal scrutiny are presumed valid.  They are struck down only if the challenger proves that there is no conceivable rational relationship between the classification and any legitimate state interest.

· In order to be invalid under minimal scrutiny the legislation must have one of two traits.
(1) Absolutely no conceivable legitimate purpose
(2) so unconnected to any conceivable objective that it is absurd, utterly arbitrary, whimsical, or even perverse.

1. Means: What is rational?
a. Under-inclusion permissible. (One step at a time approach where legislatures are allowed to attack a problem by incremental steps)

· Railway Express Agency v. New York, 336 U.S. 106 (1949).  Statute bans vehicles that sole purpose is for advertising.  The Court says that if the purpose and goal is legitimate, the classification can be under inclusive, and does not have to eliminate everything.

b. Over-inclusion permissible.
· New York Transit v. Beazer, 440 U.S. 568 (1979).  NYC transit authority excluded all methadone users from employment in order to assure job and passenger safety.

2. Ends: What is a Legitimate State Purpose?
a. Deference to the legislative choice of objective – So long as the purpose is not unconstitutional the state purpose will be legitimate.

b. Determining the purpose of legislation – Courts determine the purpose of legislation in a variety of ways.

· Stated purpose

· Actual Purpose

· Any Conceivable Purpose – This includes anything tha might have been a purpose had it actually occurred to the legislature, no matter how real or not.

· United States Railroad Retirement Board v. Fritz, 449 U.S. 166 (1980). In 1074 Congress eliminated dual retirement benefits for some, but not all railroad workers.  The Majority stated that whenever the Court is applying minimal scrutiny the plain language of the statute marks the beginning and end of our inquiry, the Court proceeded to hypothesize a congressional objective

3. Legislation that is void under minimal scrutiny.
a. Illegitimate purpose – See Romer, sexual orientation infra.

b. “Enhanced minimal scrutiny” – Sometimes when the court strikes down legislation under minimal scrutiny it actually applies a more stricter standard, but is unwilling to declare the group suspect.

· City of Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985).  City’s denial of a mentally retarded center was examined under rational basis and found unconstitutional.  The Court characterized the states purpose as catering to an irrational prejudice against the mentally retarded.

D. Equal Protection Methodology: Heightened Scrutiny and Gender

Classifications by sex do not trigger strict scrutiny, instead the Court applies Intermediate scrutiny, the Government must prove that sex classifications are substantially related to an important state interest. 

1. The Early Cases
· Bradwell language subverts women

· The comparison to race

2. The Road to intermediate scrutiny
· Heightened review

· Reed v. Reed, 404 U.S. 71 (1971).  Statute giving preferential treatment to men over women as administrators of estates was struck down.

· Strict Scrutiny

· Frontiero v. Richardson, 411 U.S. 677 (1973).  Federal law permitted a male servicemen to automatically claim his wife as a dependant but a female could not do the same.  Holding that women were a suspect class, this case marked a departure from the minimal scrutiny approach and applied strict scrutiny.

· Intermediate Scrutiny - The court adopts intermediate scrutiny to review a statute that allows women to buy alcohol at 18 and men at 21.

· Craig v. Boren, 429 U.S. 190 (1976).  Establishes the gender classification, combined with Title VII, a dramatically different legal setting in the use of gender.

· Classifications by gender must serve an important governmental interest and must be substantially related to the achievement of that interest.
3. Archaic and Overbroad Generalizations v. Real differences
In almost every instance, racial classifications represent prejudice, however, many sex classifications reflect the real biological differences between men and women.  On the other hand, many differences are rooted in deeply held stereotypical social attitudes.

· Single Sex Education - 
· United States v. Virginia, .  State affiliated schools were male only, The Court strikes down the schools policy, and rejects two rationales (1) diversity and tradition of women’s colleges and universities (2) the methodology is an important educational institution and women distract this method.  Ginsburg suggests a variation of the intermediate scrutiny, must demonstrate an exceedingly persuasive interest (not been adopted by subsequent opinions).  Applies only to state affiliated schools, but both to male only and female only.  Scalia J., dissenting, critiques the three-tier system of analysis.  Argues that there are significant differences, and says the Court rejects facts found in the district court that indicate gender based developmental differences.  

· Statutory Rape
· Michael M. v. Sonoma County Super Ct., 450 U.S. 464 (1981).  California statute punishes men but not women for having consensual sexual intercourse with the member of the opposite sex under the age of 18.

· Court upholds the use of statutory rape, where the penalty for males is higher then for women.

E. Sexual Orientation

1. Equal Protection (Exam Approach to analyzing Equal Protection)
· Determining if Homosexuals are a suspect class

· Watkins v. United States Army, 847 F.2d 1329 (9th Cir. 1988, vacated and aff’d on other grounds, 875 F.2d 699 (en banc).  Not the current standard, only narrowly applicable in the 9th Circuit, the current standard is rational basis and not strict scrutiny.  (F) The army excluded homosexual conduct and being a homosexual [conduct and status].  Principle argument was that he was classified and discriminated against because of sexual orientation. (I) Which scrutiny should apply?  The court distinguishes Bowers, arguing that it is a due process question not equal protection.  The court uses “Invidious distinctions” as an argument that sexual classifications are akin to racial ones and justify heightened scrutiny under a “suspect class” analysis. The 9th Circuit holds that homosexuals are a suspect class and subject to heightened review.  Strict scrutiny requires a compelling interest by the government, and the military’s interest in possible disruption does not meet the requirements of a compelling interest.  Rejected by the other circuits.

· Test, is it classification like segregation, and is it discriminatory? ( Intent

· Is the classification subject to heightened judicial review?

· Is it a suspect category like race? 

· Criteria used to determine suspect class (cumulative factors)  Kinds of considerations that enter into current discussions of other issues.

· “Invidious distinctions”

· History of discrimination

· Gross unfairness, is the classification discriminatory and unfair, and irrelevant to the discrimination

· “Immutable trait” – Changes the Supreme Courts argument to fit into sexual orientation.

· Analyze both due process and equal protection in the exam. Example… reproductive rights, privacy, abortion, (substantive due process), gender classification (equal protection)

· Stephan v. Perry, 41 F.3d 677 (D.C. Cir. 1994) (en banc).  The standard approach to sexual orientation.  Petitioner argued that mere status of being homosexual is not rationally related to the legitimate government interest.  The Circuit rejects it and points to other status discrimination such as age in Murgia.

· Status and conduct: 

· Supreme Court – Applies Rational Basis Review, but categorizes it as an illegitimate purpose designed to make homosexuals unequal to everyone else

· Romer v. Evans, 517 U.S. 620 (1996).  Local state initiative passed which banned anti discrimination legislation on the basis of sexual orientation.  The Colorado Supreme Court struck down the statute under a strict scrutiny review.  The Court agrees with the outcome but does not adopt heightened scrutiny, categorizing this as a tradition of innkeeper non discrimination.  The majority says it deprives homosexuals and is a statute that is too broad and is irrational and only driven by discrimination. 

· Uses Rational basis standard of review.

· The court tilted to the more rigorous side of rational basis.

2. Substantive Due Process
The court has refrained from establishing any general protection of adult consensual behavior.
· Bowers v. Hardwick, 478 U.S. 186 (1986).  Criminal statute banned consensual sodomy.  The petitioner argued for a substantive due process right. The Court rejects the argument that a right of privacy extends to the right to have consensual sodomy.  (H) Broad expansion has been, same sex activity and status can be criminalized, governmental discrimination of status.  There is no due process protection for homosexual sodomy or a broader 

· Under federal law by statute, marital status entitles them to benefits

· If a state allows same sex marriage, there would be a conflict

3. Freedom of Expression
· Right to be free from compelled speech or association – 
The right not to express ideas is at its strongest when the government seek to compel the expression of a belief or point of view.
· Hurley v. Irish American Gay, Lesbian and Bisexual Group, 115 S. Ct 2338 (1995).  Massachusetts required private citizens who organized an annual parade to include gay members.  A private parade, there is no direct governmental action.  The petitioners argue that they should participate because there is a statute against discrimination.  The Court holds that as a private party, it is expressive activity and is protected and supersedes the right of the homosexuals to participate in the parade, the forced inclusion of the gays would be a state-mandated message.

· If there is a state or governmental restriction on 1st amendment right there will be strict scrutiny

· Freedom of Association

· Boy Scouts of America v. Dale, 120 S. Ct. --- (2000). New Jersey law prohibited discrimination on the basis of sexual orientation.  The NJ Supreme Court ruled that the Boy Scouts policy of denying gays membership violated the statute.  The Court held that the state did have a compelling interest in eliminating discrimination, however, the method chosen—forcible inclusion of gay scouts was a serious burden on the Scout’s freedom of association

VII.
Substantive Due Process

A. Modern Substantive Due Process

1. Introduction
· The core of substantive due process is the idea that some laws invade life, liberty. Or property in such a fashion that they cannot be considered valid law

· 5th Amendment - due process clause restricts the federal government, the bill of rights covers the other limitations for individual rights.

· 14th Amendment – due process and equal protection limitation on the states.  The bill of rights is imposed on the states through the “no state shall” clause.  Example:  In the beginning of the Republic there were state sponsored churches, they were allowed because the first amendment was not applicable to the states, but today it would not be allowed to establish

· Originalism v. Nonoriginalism:  Those who would look to the original specific intent of the framers, or the interpretive view of the Constitution.

· Privileges and immunities:  Clauses protecting violations of privileges and immunities have not been the source of substantive rights but there are some who argue they should.

· Historically, the first rights were in the late nineteenth century on economic rights.  See Lochner v. New York (1905) (involving a NY statute that mandated certain safety and mandatory hours for bakers, the Court held the statute unconstitutional as a violation of the employees right to contract)—“Lochnerism” / “Substantive Economic Due Process.”  Ends in the 1930’s and results in a discredited source of substantive rights, but revived in the modern cases.

2. Development 
· Substantive due process revived

· Skinner v. Oklahoma 316 U.S. 535 (1942).  Oklahoma statute in promulgation of the eugenics, authorized mandatory sterilization for certain criminals.  The Court overrules Buck v. Bell, 274 U.S. 200, and finds a fundamental right at issue—marriage and procreation—depriving an individual of these rights is a violation of the equal protection aspect of the Constitution.

· Development of substantive due process

· Meyer v. Nebraska, 262 U.S. 390 (1923).  Reaction to Germans and WWI produces a ban on teaching any language but English in schools.  Expands the idea of liberty to include the individuals right to do other things long recognized as necessary to the pursuit of happiness. Right “to acquire useful knowledge, to marry, establish home and bring up children.”

· Pierce v. Society of Sisters, 268 U.S. 510 (1925).  Statute bans private school, and is invalidated by the Court by an interference of parents right to direct the upbringing of children under their control.

B. Right of privacy

There is no general right to privacy, it is only recognized specifically

1. Contraceptives
· Penumbra of Privacy – Zone in which privacy is protected from governmental intrusion.
The right of a married couple to use contraception
· Griswold v. Connecticut, 381 U.S. 479 (1965).  Statute banning the sale of contraception was reviewed and found a right of privacy, acknowledging that there is no specific right in the Constitution but suggest that these various rights have penumbras formed by guarantees that are in a zone of privacy, therefore, this case is in the zone of privacy created by certain Constitutional rights and the statue is unconstitutional.

· Strict scrutiny judicial review.

· Extended to a broader range of privacy outside the family and marriage.

· Today the court rejects the general substantive right to privacy, and limits it to certain specific instances

· If there is a state statute involving an infringement of freedom, there must be an examination of whether it is analogous to other specific instances of privacy which have been ruled a right of privacy.

· 9th amendment argument had three votes, however, the Court has rejected this suggestion.

2. Child Rearing
The Court has assimilated to the fundamental privacy right several specific claimed rights associated with raising one’s children.  The family value protected by the Court is the functional, existing family, rather than genetic connections, although the Court is not indifferent to the claims of biological parents

· Pierce v. Society of Sisters, 268 U.S. 510 (1925).  Statute bans private school, and is invalidated by the Court by an interference of parents right to direct the upbringing of children under their control.

· Troxel v. Granville, 120 S. Ct. -- (2000).  Washington statute allowed any person to petition a court for visitation rights at anytime.  What was suspect about the statute was its breadth.  As applied, the statute infringed upon the best interests of the child, the Court believed it to be too broad, forcing any parent to be brought into court for visitation rights.  Scalia, J., dissenting, denies a fundamental right.

· Fundamental right of parents right to rear the child

· Analogous to Meyers and Pierce, as a strong protective right of privacy for the parental control of the upbringing of the child.

3. The Right to Die
A competent adult possesses a liberty interest to refuse governmentally mandated invasive medical procedures
· Substituted Decision making – Incompetent Patients

A state has a substantial interest in allowing for a clear and convincing standard in order to terminate an incompetent’s life support.

· Cruzan v. Director, Missouri Dep’t of Health, 457 U.S. 261 (1990).  Incapacitated victims, when are families allowed to remove life support?  Missouri statute required a higher standard of proof for substituted judgment, the Court upheld the statute in terms of a fundamental right to refuse or accept medical treatment, and how to approach that when the person is incapable of choosing

· Fundamental right to refuse medical treatment

· Establishes standards for substituted judgment

· Assisted Suicide

Suicide, nor assisted suicide is a fundamental right, because it is not objectively deep rooted in our nations history and tradition.

· Washington v. Glucksberg, 117 S. Ct. 2258 (1997).  Constitutionality on assisted suicide statute.  Argued that as an extension of the right to refuse medical treatment is the assistance of a physician to terminate the life.  The Court found no fundamental right, relying on the analysis below, and therefore it is subject to rational basis review.  Souter, J., concurring, would take a balanced approach instead of the deeply rooted historical approach.

· Upholds the patients right to refuse medical treatment, relying on the tradition of informed consent.

· Outlines Guidelines towards an approach

· Is the right deeply rooted in this nations history and tradition
· Specific description of the liberty interest
4. No right of privacy recognized
· No juvenile right to have a choice of private foster parent

· Reno v. Flores, 113 S. Ct. 1439 (1993).  INS standards challenged as restricting a fundamental right, however, the Court denied a fundamental right to juveniles and deferred to the INS policy, reviewing it as rational basis scrutiny

· Relevant to the Elian Gonzalez matter

· In order for fundamental rights to vest there must be a tradition at the most specific level of abstraction, for safeguarding the liberty.

· No right to an education

· No right to homosexual sex, see supra.

C. Abortion

1. Landmark decision Roe v. Wade
· A state is limited in its freedom of proscribing or regulating abortion.

· Roe v. Wade, 410 U.S. 113 (1973).  Substantive due process of privacy, in Bowers, that right was denied, but specifically there is a right to an abortion.

· Issue 1:  Who is a person under the 14th Amendment?
Analysis derives from statutes that define person

· Issue 2:  When does the state have an interest in asserting the right of the unborn child?
Viability leads to the use of the trimester approach, question of when life begins.  

· During the initial trimester, the women’s right to an abortion is left to the medical judgment of the women and her physician.

· During the second trimester, the state may regulate abortion but not proscribe.

· Subsequent to viability, the state may proscribe abortion except when it is necessary for the life of the mother.

2. Modification of Roe by Casey
· Before Viability of a fetus, a women has a right to choose to terminate her pregnancy and strict scrutiny applies.

· Before viability states may impose restrictions to achieve a compelling state interest.

· If those restrictions impose an undue burden, or if the purpose or effect of placing a substantial obstacle of a women seeking an abortion of a nonviable fetus, the law is invalid. 
· Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992).  Question of whether Roe should be reversed or modified was on the political table.  Five-vote majority emerged as a continuance of Roe.  State regulations were not in an effort to proscribe abortion but imposed regulatory limitations; 24-hour waiting period as well as a married women notification provision and a minor’s notification. 

· Realm of personal liberty that the government cannot enter.

· Feminist tone situating the Courts Constitutional approach.

· Discussion of Stare Decisis:  If a decision is unworkable, have the underpinnings been weakened, are the questions of the magnitude of Plessy, the court decides not to overturn the decision.

· Undue Burden – (does not extend to other cases)  An undue burden exists, an a provision of law is invalid, if its purposes or effect is to place a substantial obstacle in the path of a women seeking an abortion before the fetus attains viability.  
· Court upholds the 24-hour informed consent waiting period because it is merely a persuasion for the choice of not aborting.  If the regulations are an undue burden, a substantial obstacle in obtaining an abortion, the provision would be invalid.
· Portion of statute requiring consent of the spouse was struck down on the basis of policy of domestic violence 
· Parental consent provision is upheld.
· Post Viability – There can be more significant regulation of post viability, however, there must be an exception for the life of the mother.
3. Modern Approach
Undue Burden test - 
· Stenberg v. Carhart, -- U.S. – (2000).  The Court interprets the statute broadly and invalidates the statute that bans partial birth abortion because it places an undue burden on pre viability abortions as well as the prohibition of late term abortion.  

· The prohibition is so broadly worded that it precluded most second trimester pre-viability abortions

· There was no exception for the life of the mother.

· Kennedy dissent

4. Regulating Abortion
· Publicly funded abortions 
Medically unnecessary abortions

· Maher v. Roe, 432 U.S. 464 (1977).  A state regulation granted medical benefits for childbirth but denied them for medically unnecessary abortions

· Withholding Medicaid benefits for abortion upheld

· Providing funding for some medical care does not require funding for abortion

· Court rejected the equal protection argument

· Court couched the right to an abortion as the women’s right to be free of “unduly burdensome interference with her freedom to decide whether to terminate the pregnancy.”

· Use of public hospitals and medical staff
A state may prohibit all uses of public facilities and publicly-employed staff abortions

· Webster v. Reproductive Health Services, 492 U.S. 490 (1989).  A Missouri statute prohibited the use of public facilities for abortions and was upheld because it would be the same as if the state had chosen to not run any hospitals at all.  However, if the state socialized medicine, it would be different

· Advisory language of life beginning at conception was permissible because it is non-binding.

· Ban on state facilities performing abortions was upheld.

· Other regulations

· Freedom of expression of the doctor, the imposition of requirements to inform the mother have been upheld, the right to an abortion in the first trimester has not extended to the freedom of speech of dr.’s to give alternatives to abortion.

· Requirements to have abortion in hospital struck down

· Right to require the mother’s consent to abortion permissible

· 24 hour waiting period is struck down, Casey, reversed.

· Spousal consent is struck down and continues to be upheld

· Pregnant minors – The Court has invalidated some parental consent statutes, but usually has upheld the parental consent statutes as long as they are not too broad.

· Requirement that Dr would have to perform tests to determine viability was struck down.

· Notice provision of minor, for unemancipated and unmarried was upheld.

VIII.
Freedom of Expression

A. Introduction

1. Text of the First Amendment:  Congress shall make no law… abridging the freedom of speech, or of the press or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.”

2. Two Broad Classes: Content Based and Content Neutral
Distinction: 
Content based laws regulate the subject matter of speech—they are aimed at the communicative impact of speech, some are also viewpoint based, discriminating on the basis of the specific view expressed.
Content Neutral laws have nothing to do with content, their purpose is to do something other than restrict the communicative impact of speech.

3. Exam Approach to Content based regulation
(1) Categorize the speech
(2) Test applicable to protected category
4. Exam Approach to Content Neutral
(1) Public or non-public forum
(2) Test applicable to forum
B. Overbreadth, Vaguness and Prior Restraint

1. Overbreadth – 

· Definition – An overbroad statute regulates constitutionally unprotected conduct by also regulating constitutionally protected conduct.  Governments may not use means which sweep unnecessarily broadly and thereby invade the area of protected freedom.

· Importance - 
(1) The doctrine tests the statute on its face rather then its application
(2) Permits speakers of unprotected speech to challenge the validity of the law under which they are prosecuted on the grounds that the law is too broad and sweeping.

· Substantial overbreadth and standing necessary
· Gooding v. Wilson, 405 U.S. 518 (1972)

· Look at the statute on its face for restrictions on freedom of expression

· A plaintiff must have standing, then once you are in court you can raise the rights of other third persons.

· The statute on its face limits protected expression and is therefore unconstitutional.

· Substantial overbreadth

2. Vagueness – A law is unconstitutionally vague if persons of common intelligence must necessarily guess at its meaning and differ as to its application

· A statute that restricts the expression of an individual

· If the statute is overbroad, it is probably vague.

· So vague, that persons of common intelligence must differ in its meaning and application.

· If a law does not provide sufficiently definite warning at to proscribed conduct 

· Reno v. ACLU, 521 U.S. 844 (1997) (declaring vague a statute restricting content on the internet)

3. Prior Restraint
Prior restraints upon speech are among the most disfavored o speech restriction.  Prior restraints are presumptively void, but not invalid per se.  Prior restraint may be invalid although the speech is unprotected which it proscribes.
· Definition – An administrative or judicial order that prohibits speech before it occurs and does so on the basis of content

· Standard of review

· Freedman v. Maryland, 380 U.S. 51 (1965).  Maryland motion picture censorship statute designed to prevent the exhibition of obscene films, the court identified the procedural safeguards necessary to avoid constitutional infirmities

· If there is going to be a limitation on expression;

· The burden of proving it is unprotected rests on the censors

· The state cannot administer in a manner that does not allow for prompt decision

· Appropriate procedure for prompt judicial conclusion

· Licensing

· Licensing may be impermissible

· Must have standards or may be an impermissible restraint on expression

· Example, application for a parade that is purely discretionary

· Injunctions
When an injunction restrains speech by reason of its content it is invalid unless the government can prove that the restraint is no broader than abso0lutely necessary
The injunction must be necessary to serve the very most compelling government objectives
· Near v. Minnesota, 283 U.S. 697 (1931).  Minnesota law permitted prosecutors to seek abatement of any newspaper deemed malicious or scandalous.  The Court struck down the statute noting that prior restraints were only valid in exceptional cases, such as preservation of national security, preventing obscenity, and preventing incitements of violence.

· New York Times Co. v. United States, 403  U.S. 713 (1971).  Expedited review of the Times right to publish the Pentagon Papers.  The Court rules against the injunction.

· Policy dictated the decision

· Congress did not clarify what is enjoinable, and it is not the courts place to issue an injunction.

C. Content Based Restrictions: “Low Value Speech”

1. Dangerous Ideas
a. Introduction – Speech that is intended to incite imminent lawless action and is likely to incite or produce such action is an unprotected activity.  See Brandenburg v. Ohio, 395 U.S. 444 (1969) (modern standard).

b. Early Cases - Clear and Present Danger

· Espionage Act Cases (Federal statute that made it a crime during war to incite a variety of actions by speech)
· Shaffer v. United States, 255 F. 886 (9th Cir. 1919), the court upheld the application of the espionage act against a book critical of American involvement in WWI.  The court said that the test is “whether the natural and probable tendency and effect of the publication are such as are calculated to produce the result condemned by statute.”
· Schenck v. United States, 249 U.S. 47 (1919).  ( was convicted of violating the espionage act by handing out flyers that denounced the draft.  The Court upheld the restriction stating that free speech does not extend to words that create a clear and present danger.  “The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing panic.”
· Alternative to the clear and present danger
· Masses Publishing Co. v. Patten, 244 F. 535 (S.D.N.Y. 1917) Judge Learned hand articulated a different standard, speech that expressly incites lawbreaking was unprotected, by contrast, speech that was political agitation is protected.
· The Smith Act (Prohibited speech about overthrowing the United States)
· Dennis v. United States, 341 U.S. 494 (1951).  Leaders of the Communist Party in America were convicted of violating the Smith Act and it was upheld by the Court.  “The gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.” 
· Retreat from the clear and present danger.
· Yates v. United States, 354 U.S. 298 (1957).  Overturned the Smith Act convictions of lesser communists.
c. The Modern Standard
· Speech that is intended to incite imminent lawless action and is likely to incite or produce such action is an unprotected activity

· Brandenburg v. Ohio, 395 U.S. 444 (1969).  A KKK leader was convicted under Ohio’s criminal syndication statute for saying they may take revenge of whites continue to be oppressed.  The Court overturned the convictions stating the speech must be intended to incite imminent lawless action and likely to produce such action.
2. Obscenity and Pornography
Obscenity is not protected by the first amendment, non-obscene pornography occupies a limited place of protection

a. Definition – Whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to prurient interest (material having a tendency to excite lustful thoughts).
· Roth v. U.S., 354 U.S. 476 (1957).  Conviction for mailing obscene material upheld by the court as unprotected speech.

b. The modern standard - 
(1) Whether the average person applying contemporary community standards would find the work appealing to prurient interest
(2) Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law
(3) Whether the work taken as a whole lacks serious literary, artistic, political, or scientific value

· Miller v. California, 413 U.S. 15 (1973).  Miller conducted a mass mailing to advertise his line of sexually explicit books

· If it is deemed to be obscene, then it may be regulated

· The court listed some examples of prurient appeal – patently offensive representations or descriptions of masturbation, excretory functions, lewd exhibition of the genitals or ultimate sexual acts, normal or perverted actual or simulated.

c. Defining the community standard
· Not the local community, but a reasonable state wide or national standard

d. Obscenity and consenting adults

· Mere private possession of obscene materials in one’s home cannot be illegal.

· Stanley v. Georgia, 394 U.S. 557 (1969).  Police found obscene materials in search of for other unlawful materials.  The conviction was overturned, however, this decision seems to be confined to its facts
· Obscenity in a public place will not be immunized from regulation simply because of warning signs.

· Paris Adult Theater I v. Slaton, 413 U.S. 49 (1973).  The Court reiterated that obscene pornographic films are not protected simply because they are exhibited for consenting adults only.

e. Child Pornography

· New York v. Ferber, 458 U.S. 747 (1982).  New York prohibited the distribution of material depicting children engaged in sexual conduct.  The Court unanimously upheld the statute

3. Fighting Words
a. Introduction – Certain words are thought to be so unrelated to the exposition of ideas and threatening to the social interest in order and morality that they are unprotected

· Origins
· Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).  ( was convicted of violating a law that prohibited the use of any offensive word in a public place.  The Court upheld the conviction on the basis that such utterances are of such slight social value as a step to truth that any benefit may be derived from them is clearly outweighed by the social interest in order and morality.
· Legacy – Never applied, freely limited
Today limited to speech directly aimed at another and likely to provoke an immediate violent response.
b. Hate Speech
With the whittling down of Chaplinsky to encompass only words spoken to another person in a face to face encounter, the 
· Speech – Viewpoint discrimination – A state may not selectively prohibit unprotected speech on the basis of the viewpoint expressed
· R.A.V. v. City of St. Paul, 505 U.S. 377 (1992).  St. Paul ordinance banning display of burning crosses or other symbols of the like.  The language is overbroad because it clearly covers protected expression.  The Minnesota statute is applied narrowly however by their courts, allowing it to be narrowly tailored.  The Court accepted the narrow interpretation and then still strikes the statute down, (1) even as fighting words it divides the words into classifications based upon race which is impermissible viewpoint discrimination, allowing other fighting words. (2)  Does not meet strict scrutiny, and is not narrowly tailored, there are other means of regulation that are more narrowly tailored.

· Content based discrimination, fighting words may be proscribed but not certain ones ( impermissible viewpoint discrimination

· Specifically rejects a special basis for race speech as a basis for differential treatment of this type of racial injury.

· What is the difference between content based and viewpoint discrimination?  

· Today it appears that obscenity is the only area of low value speech where viewpoint discrimination is not protected.  Example, regulation of obscene conduct only based on homosexual conduct is unclear
· Pornography – Viewpoint discrimination
Various theorists have argued that non-obscene pornography that depicts women in a degrading manner should be unprotected.

· American Booksellers Ass’n v. Hudnut, 771 F.2d 323 (7th Cir. 1985).  Ordinance prohibited pornography, defined as the subordination of women.  The Court struck down the statute because it was viewpoint discrimination.  The Constitution forbids the state to declare one perspective right and silence opponents, any other answer leaves government in control of all the institutions of culture, the great censor and director of which thoughts are good for us.

c. Hate Crimes – Conduct v. Speech

· Conduct
Activity can be regulated, whereas content cannot.
· Wisconsin v. Mitchell, upholds the idea that there can be a greater sentence if the victim is selected based on race. Mitchell’s sentence was enhanced because it was found that he had intentionally selected his victim by race.  The Court upheld the statute because it was aimed entirely at conduct and not speech

· Apprendi v. New Jersey
· Judge could enhance a sentence based on a preponderance of the evidence that there was a purpose to discriminate based on race( there is the requirement of beyond a reasonable doubt
· Speech 
Criminal Group defamation

· Beauharnais v. Illinois, 343 U.S. 250 (1952).  Statute that makes hate speech subject to criminal prosecution.  ( distributed leaflets degrading negros.

· Questionable as to whether it is good law.

· Group libel comparison suggested it is permissible but today is not permitted

· Today, to the extent it is permissible, it must be under a fighting words or sentence enhancement, see Apprendi, because it is regulation of conduct instead of speech.

4. Offensive Speech
· Offensive speech is speech that is reasonably likely to offend hearers or viewers but which lacks the violence-inducing character of fighting words.  In general offensive speech is constitutionally protected.  But when such speech is directed toward an especially sensitive or captive audience it receives only limited protection
a. Punishing speech because it is offensive
· Cohen v. California, 403 U.S. 15 (1971).  “Fuck the draft case.”  The defendant was convicted of disturbing the peace by offensive conduct.  The Court overturned the conviction.
Reviews the categories of unprotected expression
1.  Obscenity [does it fit in the Miller test]
2.  Fighting words (this is not directed at a particular listener)
3.  Is the context of this such that content can be regulated because of the manner it is delivered? ( FCC v. Pacifica, here, there is the ability to look the other way and therefore does not have to be regulated, the speech did not invade in an essentially intolerable manner.
Harlan elevates the jacket to the highest level of political speech

b. Offensive speech and the hostile audience
· Some speech may be so offensive that, while not “fighting words,” it still may trigger a violent response.  In general, the proper treatment of such speech is to control the audience, not suppress the speaker.  Otherwise, the potentially violent heckler possesses a veto over speech with which he disagrees.  
Speech may be punished when there is
(1) an imminent threat of violence
(2) The police have made all reasonable efforts to protect the speaker
(3) The police have requested that the speaker stop
(4) The speaker refuses to stop
· Terminello v. Chicago, 337 U.S. 1 (1949). Terminello spoke to people in an auditorium, outside a crowd protested by throwing stink bombs and breaking windows.  Terminello condemned various political and racial groups by calling them obscene names.  Terminello was convicted of disorderly conduct—defined to the jury as speech that stirs public anger.  The Court reversed the conviction—A function of free speech is to invite dispute or stir peoples anger.

· Cantwell v. Connecticut, 310 U.S. 296 (1940).  A Jehovah’s witness sought converts by playing music on the side of the street, the record was critical of Roman Catholicism, he was convicted of breaching the peace.  The Court overturned the conviction (1) speech may not be condemned simply because it offends, unless (2) the speech is so offensive it creates a clear and present danger of immediate threat to public safety, peace or order.

· Suppress the audience, not the speaker – To avoid violence from a hostile audience, speech may be suppressed or punished only when all speech-protective alternative have been exhausted.

· Feiner v. New York, 340 U.S. 315 (1951).  Feiner spoke to a crowd and called Truman a bum, and urged blacks to rise up and fight for equal rights. One onlooker threatened violence if the police did not act, and the police asked him to stop, but he refused, and he was subsequently arrested, The Court upheld the conviction relying on Cantwell, but would retreat from this position in…

· Gregory v. Chicago, 394 U.S. 111 (1969) Protestors went to mayor Daley’s home in order to protest segregation, and it grew violent.  They ignored police requests to leave and were convicted of disorderly conduct.  The Court overturned the conviction, speech may be punished only when there is an imminent threat of violence, the police have made all reasonable efforts to protect the demonstrators, the police have requested that the demonstration be stopped, and there is a refusal.

c. Offensive speech and sensitive or captive audiences – In contrast to the doctrine regarding suppression of offensive speech in the interest of catering to the hostile audience, the Court has shown a willingness to uphold regulation of indecent speech—speech that is lewd but not obscene—in order to protect sensitive or captive audiences, but has been unwilling to approve outright bans on such speech

· Sexually explicit material (but not obscene)
Is it possible to avoid exposure?
· Erznoznik v. Jacksonville, 422 U.S. 205 (1975).  An ordinance barred movie theatres with screens visible from public streets from exhibiting nudity.  The Court declared the law to be facially invalid, rejecting the state’s argument that it was protecting unwilling viewers, the Court stated that speech could be restricted on that basis only when the speaker intrudes on the privacy of the home or the degree of captivity makes it impractical for the unwilling viewer to avoid exposure.

· Young v. American Mini-Theatres, 427 U.S. 50 (1976).  Dispersal ordinance regulated the location of adult theatres, confining them to one area.  The Court upheld the statute even though it was content based and regulated speech, the Court found it to be valid.  Although non-obscene pornography could not be totally suppressed the low value of their content justifies placing them in a different classification then regular films.  The Court considered this viewpoint neutral within the category of adult movies, and placed no significant restrictions on those who wanted to see them.

· Radio - It is appropriate to regulate these words on the radio because the potential danger to children.

· FCC v. Pacifica Foundation, 438 U.S. 726 (1978). George Carlin, a satirist used obscene words on the radio.  The FCC reprimanded the station.  The Court upheld the reprimand, stating that radio audiences are a captive audience, because the broadcast audience is constantly tuning in and out, prior warnings cannot completely protect the listener from unexpected exposure.

· Approach
Indirect regulation: the regulation is directed not at the content but to the effects in the area that are created by the conduct.  Targeted to a specific expression.
· The inquiry in First Amendment purposes includes a four part test articulated in United States v. O’Brien, [hybrid intermediary standard of review]
(i) Is it within the Constitutional power of the government 
(ii) does it further an important governmental interest
(iii) if the interest is unrelated to the suppression of free expression
(iv) Is the incidental restriction on First Amendment freedoms is no greater than essential to the furtherance of that interest
· Internet – Attempts to regulate obscene material on the internet have been declared vague.
· Reno v. ACLU, 117 S.Ct. 2329 (1997).  Obscene or indecent material were regulated over the internet by statute “CDA.”  The indecent material is not clearly defined.   Aimed at the protection of minors.

· Statute is struck down

· Criminal penalty instead of civil

· Vague definition

· Internet is not analogous to the radio

· Not as intrusive because the user must take affirmative steps, and it is difficult to accidentally view material.

5. Defamation
a. Introduction – Common law defamation is speech asserting false fact impugning another’s character.  It is a strict liability even though truth is an affirmative defense.

b. Scienter Standard – Defamation of a public figure is protected unless the false statement of fact was made with actual malice—knowledge of falsity or reckless indifference to its truth or falsity.

· New York Times v. Sullivan, 376 U.S. 254 (1964).

· Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967) (football coach)

c. Public Figures – People who have voluntarily entered a public controversy, or have been thrust into such controversy by the actions of public officials

· Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) (Chicago policeman).

· Voluntarily injects himself or is drawn into the public arena.

· May be unlimited

· Can be limited 

d. Media defendants / Private Concern

· Dunn and Bradstreet v. Greenmoss, 

· Defendant does not matter, no different standard for media defendants

· The content matters, private concern and it goes back to state law, public concern actual malice standard.

e. Intentional Infliction of Emotional Distress – First amendment limits this tort

· Hustler Magazine v. Falwell
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6. Commercial Speech
a. Introduction – Commercial speech receives limited constitutional protection.  Governments may freely regulate commercial speech that is either misleading or concerns unlawful activity.  

b. Scope of government regulation 
(1) The government has a substantial interest in regulation
(2) The regulation directly advances the interest
(3) The regulation is reasonably narrowly tailored.
c. Definition of commercial speech: Expression, which does no more then propose a commercial transaction, it is marked by its content, not just the intent of the speaker to make money.
· Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976).  Pharmacist advertising the price of prescription drugs. (I) Whether speech, which does no more then propose a commercial transaction, lack protection, the Court ruled it can be protected.

· Society has a strong interest in the free flow of commercial ideas

· No line between important advertising and unimportant cannot be drawn.

· Advertising ought to be granted some protections.

· Some forms of commercial speech are permissible:  untruthful false advertising [NY Times establishes greater deference toward expression] it is easier to regulate speech in the commercial sense.  

· Bolger v. Youngs Drug Products Corp., 463 U.S. 60 (1983). Pamphlet contains health information and advertisement.  The Court found the pamphlets advertisements even though they contained information on public issues such as venereal disease because they were concededly advertisements intending to spur sales.
· List factors for indications of commercial speech:
· Advertising
· specific product
· economic incentive,
d. Testing regulations on commercial speech

· Central Hudson Gas v. Public Service, 447 U.S. 557 (1980) Central Hudson challenged a ban on advertising promoting the use of electricity.  The Court applied the current test and the statute did not hold up because although the states interest—resource conservation—was substantial and the advertising ban directly advanced this goal, it was broader then necessary.

· Rule for Commercial Speech:
1.  Does it concern lawful activity and is not misleading
2.  Is the asserted governmental interest is substantial ( 
3.  Does the regulation directly advance the governmental interest (
4. Can the governmental interest be served with a more limited restriction on commercial speech [changed by Board of trustees of SUNY v. Fox, 492 U.S. 469 (1989)]  Is there a reasonable fit between the legislature’s ends and the means chosen to accomplish those ends. [the fit is not to be directly advanced but reasonable, it is not clear how to reconcile these]  

· Metromedia, Inc. v. San Diego, 435 U.S. 490 (1981).  San Diego banned all billboard advertising because of aesthetic purposes. The Court upheld the statute.  The regulation directly advanced the states substantial interest, but invalidated the portion regulating non-commercial billboards.

· Posadas De Puerto Rico v. Tourism, 478 U.S. 328 (1986).  Ban on advertisements of gambling upheld.

· Florida Bar v. Went For It, 115 S. Ct. 2371 (1995).  Upheld a prohibition on the solicitation of personal injury victims within 30 days after the injury, finding the privacy of victims to be substantial.

7. Confidential Information

· Landmark Communications, Inc. v. Virginia, 435 U.S. 829 (1978). Paper accurately reported that a judge was under investigation, and the paper was convicted under a state law which made it a crime to breach the confidentiality of the commissions proceedings.  The Court reversed the conviction stating, once the information gets into the hands of the public, their right of free expression outweighs the states interest in confidentiality.

· Test require a court to make its own inquiry into the dangerousness

· Balances the character and likelihood of evil against the need for unfettered expression

· The possibility of alternative approaches to serve the states legitimate interests.

D. Content – Neutral Restrictions

1. General Principles
a. Overview – Content neutral speech regulations resist speech regardless of the communicative impact such speech has upon listeners.  Deciding which regulations are actually content neutral speech restrictions is not always obvious. Content neutral speech restrictions receive more lenient judicial than content based restrictions, depending upon where the speech occurs and how severely speech is choked off.

b. Place of expression – If speech takes place in a public forum governments must justify even their content-neutral restrictions upon speech as narrowly crafted to achieve a significant governmental interest.  If the restriction takes place in the non public forum the test for the validity of content neutral speech restrictions depends upon the severity of the restriction

c. Severity of restriction – Content neutral speech restrictions can be quite severe.  Content neutral speech restriction that entirely eliminate any means of communication, leaving no adequate substitutes to reach the same people with the same message, are presumptively invalid.  They are upheld only if the government proves that the severe restriction is narrowly drawn to further a substantial government interest.  When content-neutral restrictions are not substantial or severe, they are presumptively valid.  Content neutral regulations that restrict speech unsubstantially need only be rationally related to a legitimate governmental objective.

2. Defining Content Neutrality
a. Facially neutral, Neutrally applied
Example: Barring electric amplified speech during night.

b. Facially content neutral regulations whose application depends on the communicative impact of speech – If applied on the basis of subject matter the restriction is content based.
Ex.  Suppose a city bans all public speaking in its parks from 11pm to 6am but only applies it to political speech

c. Facially content neutral regulations motivated by a desire to suppress speech on the basis of its content – Content based
Ex. Flag burning statutes

d. Facially content based regulations motivated by a desire to control noncommunicative secondary effects of speech – The concept of secondary effects of speech refers to phenomena that results from speech but which are not directly produced by the communicative impact of the speech. See Young v. American Mini Theaters.
Examples of secondary effects include crime.

3. Time Place and Manner Restrictions in the nonpublic forum – When a regulation applies to a non-public forum they need only be reasonable—rationally related to a legitimate state interest.

· Martin v. City of Struthers, 319 U.S. 141 (1943).  Ordinance banning ringing doorbells and handing out information was unconstitutional because it was too broad, blanket restrictions are subject to this approach.

· Kovacs v. Cooper, 336 U.S. 77 (1949).  Loudspeakers for political campaign, statutory prohibition was upheld because of the specific delineation of the states interest.

· Metromedia Inc. v. San Diego, 453 U.S. 490 (1981).  Ban on outdoor advertising, struck down based on content based restriction—commercial advertising v. non for profit advertising, the question is whether billboards are a traditional area of advertising, and therefore cannot have a content neutral prohibition?  

· Private Property – When such regulations apply to private property the same standard is applied as if a public forum was involved.  “Time place and manner” restraints must be reasonable, content neutral, narrowly tailored to serve a significant interest, and leave open ample alternative channels of cimmunication.
· City of Laude v. Gilleo, 114 S. Ct. 2038 (1994).  Court held a statute that banned advertising on one’s property unconstitutional.  

4. Public Forum Doctrine
· No difference for content based regulation – If speech regulation is content based, it makes no difference where it is made. Content based regulations are subject to strict judicial scrutiny no matter where they are applied

· Public forum doctrine applies only to content-neutral regulation of speech in public fora.
a. Standard of Review – 

· Speech Regulation Short of Outright Prohibition – Governments may enforce reasonable time place and manner restrictions if they are content neutral, narrowly tailored to serve a significant government interest, and leave open ample channels of communication.

· Absolute Prohibitions of Speech – Governments may completely prohibit speech only if the prohibition is narrowly tailored drawn to accomplish a compelling governmental interest

· United States v. Grace, 461 U.S. 171 (1983).  A federal law prohibited anyone from displaying on the public sidewalks surrounding the Supreme Court building.  The Court voided the law.  

· Narrowly Tailored to serve significant government interest – The restriction does not have to be the least speech-restrictive way of achieving the governments objective

· Clark v. Community for Creative Non-Violence, 468 U.S. 288 (1983).  National park service permitted demonstrators to erect tent cities but refused to allow sleeping over night.  The Court upheld the restriction because it was closely connected to the Governments substantial interest in maintaining the parks, even though they might have had less restrictive alternatives.

· Ward v. Rock against Racism, 491 U.S. 781 (1989).  To control noise levels NYC required that events staged in the bandshell use city technicians.  The Court upheld the restrictions “So long as a regulation promotes a substantial governmental interest that would be achieved less effectively without the regulation” it is sufficiently narrowly tailored
· Leaves open ample channels of communication
· Frisby v. Schultz, 487 U.S. 474 (1988).  Demonstration near private home of doctor who performed abortion.  In response, an ordinance was passed prohibiting focused picketing.  The Court upheld the ordinance because it left open ample channels of communication by allowing them to march, leaflet, or mail
· Contemporary Application
· Hill v. Colorado, 120 S. Ct --- (2000).  Law made it unlawful for a person within a 100 feet of a health care facility to knowingly approach another person without consent, to tender a leaflet or handbill.  The Court upheld the law finding it to be content neutral, narrowly tailored to accomplish the states significant interest of protecting access to medical services and preserving its citizens from unwanted speech, and leaving open ample channels of communication.  It was content neutral because it regulated the place of speech, viewpoint neutral, and the states interest were unrelated to the conduct
b. Defining the public Forum
· Three Kinds of Public Forum.  
1.  Streets and Parks (quintessential public fora) – Presumption that the public has the right to express itself, however, government may use reasonable (1) content neutral time place and manner regulation, as long as they are (2) narrowly tailored to serve a significant government interest, and (3) leave open ample alternative channels of communication.
2.  Public Property which the state has voluntarily dedicated for public activity.  Not normally open to public but it has traditionally been (college university, open mic at city council meeting) entitled to the same protections as if it were the street.
3.  Property which is not traditionally designated for public communication.  Regulation merely needs to be reasonable, unless the restriction is purely based on the view of the speaker, or a specific regulation against a particular speaker.

c. Application of the Public Forum Doctrine
· The Traditional Public Forum – The core rationale for the traditional public forum is that streets and parks have immemorially been held in trust for the use of the public and, time out of mind, have been used for purposes of assembly, communicating thought between citizens, and discussing public questions

· Hague v. CIO, 307 U.S. 496 (1939)

· Schneider v. State, 308 U.S. 147 (1939).  The court struck down municipal laws prohibiting distribution of leaflets on the streets

· The limited public forum: Open for a limited purpose – Whenever a government voluntarily dedicates public property to speech purposes it creates a public forum.  These voluntarily created public fora  are usually limited to some particular speech purpose, however the same standard applies as the traditional public forum.  They are subject to these limitations:

· Closure of the forum – The government may close the forum, in contrast to the traditional public forum which speech cannot be solely restrict.

· Limiting the Forum to its Dedicated Purpose
· Viewpoint neutral – The government may establish a limited public forum but its method must be viewpoint neutral. 

· Heffron v. International Society for Krishna Consciousness, 452 U.S. 640 (1981).  Minnesota state fair prohibited distribution of leaflets without an official license.  The Court upheld the restrictions stating they were content neutral.

· Widmar v. Vincent, 454 U.S. 263 (1981).  By making its facilities available to student groups except those who wished to engage in religious worship or religious teaching, a public university created a limited public forum.  But the device for doing so was content bases and thus subjected to strict scrutiny.  The Court struck down the religious ban.

· Public Property but not public forum – Nondiscriminatory speech restriction in nonpublic forum are valid if they are reasonable—rationally related to a legitimate state interest.

· Adderly v. Florida, 385 U.S. 39 (1966).  Crowd gathered at the county jail to protest, the sheriff asked them to leave and then arrested them.  The Court sustained the convictions  calling the grounds neither traditional or dedicated public forum. “The state, no less than a private owner of property, has power to which it is lawfully dedicated.”

· Greer v. Spock, 424 U.S. 828 (1976).  Although the military base allowed for traffic it prohibited political speeches.  The Court sustained the prohibition.

· U.S. Postal Service v. Council of Greenburgh Civic Assoc., 453 U.S. 114 (1981)  Federal law prohibits deposit of unstamped mail in mail boxes, the Court upheld the law.

· Perry Education Assn. v. Perry Local Educators Assn., A public school district made its interschool mail system available to the teachers union but denied access to the mail of a rival union.  The Court upheld the denial, stating the school had not voluntarily opened the mail to the public

· United States v. Kokinda, 493 U.S. 807 (1990) The use of a sidewalk that connected a post office to the public sidewalk was held not a traditional or voluntary forum because there was no intent on the government to open it to the public.

E. Symbolic Conduct 

1. Content Based v. Neutral – Content based regulations on symbolic conduct will be analyzed as a content based restriction.

2. Overview
a. Symbolic Conduct defined – Symbolic conduct is intended to convey an idea and is reasonably understood by onlookers to convey that idea

b. Non symbolic conduct is not covered under the 1st amendment

3. O’Brien Test – The modern standard of review

· When mixed “speech” and “non-speech” are involved, Instead of looking at the conduct of the party, it looks to the regulation

· Is the regulation content based or content neutral?

· Content based ( Strict Scrutiny Brandenburg
· Content Neutral ( Incidental limitations on expressive conduct, intermediate scrutiny

· A sufficiently important governmental interest can justify incidental limitation

· Four Part test – Laws restricting symbolic conduct are valid if the following criteria are met
1. Within the Constitutional power of the government
2. Important governmental interest
3.Government interest is unrelated to the suppression of ideas
4. If the restriction is no greater than essential to further the government’s interest.
· United States v. O’Brien, 391 U.S. 367 (1968).  Burning the draft card in demonstration, the statute simply bans destruction of the draft card.  The Court upheld the statute because the interest the government had in insuring a smooth selective service process which is unrelated to the suppression of ideas and the Court could not conceive of a more narrow means.

4. Application of O’Brien
a. Flag Desecration – The Court has consistently voided all attempts to prohibit flag destruction or misuse because such attempts are necessarily related to the suppression of ideas.  By its nature the flag is a pure symbol
· Street v. New York, 394 U.S. 576 (1969).  Street publicly burned a flag while expressing his contempt for the flag.  The Court did not address the symbolic conduct issue because he was convicted of speaking about the flag, and the Court reversed.

· Smith v. Goguen, 415 U.S. 566 (1974).  Goguen wore a flag on the ass of his pants, he was convicted of violating a law prohibiting contemptuous treatment of the flag.  The Court ducked the issue by calling the statute vague.

· Spence v. Washington, 418 U.S. 405 (1974).  Spence placed a peace symbol on his flag and was convicted of misusing the flag.  The Court overturned the conviction because the state was unable to prove a credible government interest.

· Texas v. Johnson, 491 U.S. 397 (1989).  Johnson publicly burnt an American flag and was convicted of flag desecration.  The Court reversed the conviction, concluding the state had no interest in prohibiting flag burning.  The majority recognized that purely symbolic quality of burning a flag made its prohibition a content based suppression of speech.

· United States v. Eichman, 496 U.S. 310 (1990).  After a failed attempt at passing a constitutional amendment, Congress passed a federal law prohibiting the knowing destruction of the flag.  The government argued that the law was content neutral and should be upheld, the Court rejected the argument, it is clear that the governments interest is concerned with content expression

b. Nude Dancing – Is only marginally symbolic
· Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991).  Statute bans any nudity in public places.  The Court upheld the law, saying that it furthered the states interest in preserving moral judgment, and the same message could be employed using scan clothing.

· City of Erie v. Pap’s A.M., --- U.S. --- (2000).  Statute banned public nudity, in order to respond to the increase in nude entertainment.  The Court upheld the ordinance stating that it banned all nudity regardless of expression or not.  

· Statute is upheld in plurality opinion based on O’Brien, conduct regulation, and Young.

· Mixed Speech and Conduct ( O’Brien

· Adult activities ( Young

· Hypothetical:  Antiwar movie with pornography

c. Political Boycott

· NAACP v. Clairborne Hardware, 458 U.S. 886 (1982).  State courts ruled the boycott was unlawful because of the use of violence, and found leaders liable.  The Court reversed, non-violent elements of a boycott are protected by the first amendment

· Organized boycotts, although would be an economic tort, finds that it is protected expressive activity

· Hypo:  Internet organization of a Microsoft boycott, is it privately organized or corporate?

d. Money as Speech
· Regulations of political contributions and expenditures
· Contribution limits – Political contributions may be limited for three reasons:
(1) Contributions convey a diffuse instead of specific message
(2) Contribution limits do not substantially impair a candidates ability to raise money they simply have to appeal to a wider base
(3) There is a weighty public interest in curbing political contributions by restricting the ability to corrupt the process by buying into it.

· Protection of expenditures – Expenditures are directly and specifically related to the expression of a political message.

· Buckley v. Valeo, 424 U.S. 1 (1976).  The Federal Election Campaign Act limited both contributions to political candidates and campaigns and expenditures by or on behalf of political campaign.

· Corporate political spending – Although corporations are generally free to spend for political purposes some special rules apply to corporations.  Corporations have less freedom to spend for political purposes than do individuals, candidates, or political action committees.

· First National Bank of Boston v. Bellotti, 435 U.S. 765 (1978).  The Court voided a regulation on corporate campaign contributions involving ballot measures other then ones that materially affected the corporation.  The state needed to show a compelling interest to which the law was narrowly linked.

· Charitable Contributions – Depending on the circumstances, the act of soliciting money may be protected speech.  Solicitation for charitable or political purposes is protected speech.

· Village of Schaumburg v. Citizens for a Better Enviroment, 444 U.S. 620 (1980).  Village ordinance for restricting charitable solicitation.  The Court invalidated the ordinance stating it curbed free expression because it involved the communication of information, the dissemination of views and ideas advocacy of causes.  Additionally it was not narrowly tailored.

e. Selective Government Funding of Speech – Governments sometimes fund speech selectively, either by direct grants to speakers or by indirect subsidies to speakers.  Selective funding of private speakers in order to suppress disfavored views is subject to strict scrutiny, but governmental refusal to fund speech with which it disagrees is subject to minimal scrutiny.  The former is a penalty imposed on those who speak out in ways the government dislikes; the latter is a policy choice of the sort governments do all the time.
· National Endowment for the Arts v. Finley, 524 U.S. 569 (1998).  Court upheld the facial validity of a statute requiring the NEA to take into account general standards of decency and respect for the diverse beliefs and values of America, the Court stated it was viewpoint neutral and no more a burden then of the art was never funded.

· Is this viewpoint discrimination?

· The Court says this is not viewpoint discrimination.

f. Litigation

· NAACP v. Button, 371 U.S. 415 (1963)

· Soliciting clients for political purposes are protected

g. Association
Not every aspect of freedom of association is rooted in the expression of the First Amendment.  Intimate association—.  But once a person’s associational choices slide from the intimate to the commercial sphere of life, associational protection ceases.
· Intimate Association - Such as marriage, family, and choice of friends—is protected because it is considered to be a fundamental liberty
· Expressive Association – Infringement of expressive association is justified by regulation adopted to serve compelling state interests, unrelated to the suppression of ideas, that cannot be achieved through means significantly less restrictive of associational freedom.
· Roberts v. U.S. Jaycees, 468 U.S. 609 (1984).  Membership in a club was restricted to males.  (I) When does the right of the private club conflict with anti-discrimination?  The Court rejected the Jaycees argument and invalidated there policy

· There is a compelling interest in eradicating discrimination

· Even if association is protected, when it comes to gender discrimination, there is a compelling state interest.

· Sexual orientation on the other hand is a compelling state interest but forcible inclusion is a serious burden on association

· Boy Scouts of America v. Dale, 120 S. Ct. --- (2000).  The Court found that NJ had unjustifiably infringed the Boy Scouts right of expressive association.  The majority ruled that an association is expressive whenever it engages in expressive activity, not just when the intent is to convey a message. The court used strict scrutiny and found that forcible inclusion of homosexuals is a serious burden on the right of association.

IX.
The Constitution and Religion

A. Introduction

· Textual Language

· 1st Amendment

· Bars Congress from making laws establishing an official church, or the prohibition on the free exercise there of a religion.

· Incorporation into the 14th Amendment - Same standard for both levels of government

· Everson v. Board of Education, 330 U.S. 1 (1947).  State reimbursed parents to bus their children to private schools.

· “Neither a state nor the Federal government may establish a church…” (pg. 1533)

· Purpose and function – The religion clauses were intended to work together to secure religious autonomy, preserving individual freedom of choice

B. The Establishment Clause

1. Original Purpose
· Protect the church – Protect religion from worldly corruptions

· Protect the state – From religious depredations and incursions

· Protect both the church and state – Diffusion of power and separation of functions

2. Lemon Test – Despite erosion by the endorsement and coercion tests, the Lemon test is still the dominant doctrinal test to determine whether a law violates the establishment clause

· A law does not violates the establishment clause if:
1. The statute must have a secular legislative purpose – Assess legislative motives, evaluates whether the actual purpose of the law is secular
2. The statute must neither advance nor inhibits religion – The court is satisfied that a law has a neutral effect if the religious impact of the law is remote, indirect and incidental .
3. Statute must not foster an excessive government entanglement with religion. 

· Non coercion principle

· Non endorsement substitute of 1st part of test.

· Lemon v. Kurtzman, 403 U.S. 602 (1971).  Rhode Island paid directly to certain religious school teachers of secular subjects a 15% salary supplement.  The Court voided supplemental programs.  The Court accepted the claimed secular purpose of the programs, but concluded that the administration of both programs involved entanglement between religion and government. 

Accommodation Approach -  The accommodation approach tolerates nonpreferential aid to religion, unless it is either coercive or represents a governmental endorsement of religion.

3. The Anti-coercion Principle

· Government preference for one religion over another
· Lee v. Weisman, 505 U.S. 577 (1992).  School prayer case.  Relatively minor incursion of prayer (Judea-Christian).  The Court ruled Prayer at the graduation ceremony is a coercion, because of the students interest in being there.

4. The Non-endorsement and De Facto Establishments (purpose prong of Lemon test)

· To determine if endorsement exists courts must determine whether
· The government intends to convey a message of endorsement or disapproval of religion, 
and
· The objective meaning of the governments statement in the community was to endorse or disprove religion.
· Lynch v. Donnelly, 465 U.S. 668 (1984).  Public space problem, nativity scene at the town square.  The Court applied the Lemon test and concluded that there was a secular purpose for the display, to celebrate the holiday season. The nativity scene is ok because of the secular dimensions to Christmas, and the other secular symbols next to the nativity.

· Capitol Square Review and Advisory Board v. Pinette, 115 S. Ct. 2440 (1995).  Private group (KKK) wanted to put a cross on public property.  Is this an unconstitutional endorsement of religion?  Although the state conceded that the grounds were a public forum and they were content based they defended on the establishment clause.  The Court found no problem with the display.  The clause does not forbid “governments neutral treatment of private religion.”

· Represents a partial fusion of neutral and accommodation approaches

· Mueller v. Allen, 463 U.S. 388 (1983).  State law permitted tax deductions for expenses incurred for their children attending either private or public school.  The Court upheld the plan, it promoted a secular purpose (education), was neutral toward religion, and there was little entanglement.

· Agostini v. Felton, 521 U.S. 203 (1997).  The Court allowed public teachers to teach secular subjects in parochial schools.  Aid does not advance religion when it is allocated on the basis of secular, neutral criteria that neither favor or disfavor religion, and is made available to both religion and non-religion on a non-discriminatory basis.
Reformulated version of Lemon
Impermissible establishment of religion includes:
(1) no secular purpose or (2) the primary effect advances or inhibits religion (primary effects include governmental indoctrination, definition references to religion, or excessive entanglement)
· Mitchell v. Helms, 120 S. Ct. --- (2000).  Applying the revamped Lemon test in Agostini, the Court upheld the validity of a federal program by which library materials were made available public and private schools.  The issue was whether there was governmental indoctrination, which turned on the amount of aid being made available to secular as well as private schools.

· Impermissible Purposes: The School Prayer Cases

· Wallace v. Jaffre, 472 U.S. 38 (1985).  Alabama statute set aside one minute of silence for meditation or prayer.  The state amends the statute to be for prayer, the Court found that the purpose had no legitimate secular purpose, and therefore impermissible, however, the meditation part can be upheld.

· Even though education is not a fundamental right, the idea of coercion is contextual and impermissible in the school setting.

C. The Free Exercise Clause: Required Accommodation

· Two Levels of Review – Strict and minimal.

· Purposeful interference: Strict scrutiny

· Generally applicable but burdensome laws: Minimal Scrutiny
· Employment Division, Department of Human Resources v. Smith, 494 U.S. 872 (1990).  Oregon statute forbids using controlled substance, and there is no exception to native Americans.  A native American was fired for the use of peyote.

· Older approach is that if there is an infringement on free exercise, there is a strict scrutiny approach

· The Court modifies the standard

· The free exercise

· The state may when appropriate prohibit the acts of religion, but not solely for the purpose of the belief of religion

· Beliefs are not allowed to be regulated

· Practices may be regulated as long as it is a neutral law of general applicability aimed at conduct not belief

· City of Boerne, Court says that Congress cannot try to reverse the Court through legislation

Exam Approach

Does the government have the power to…

Is it authorized in the Constitution for Federal government?

Commerce Clause and 14th amendment enforcement

State law must only be pursuant to a police power regulation

Does the regulation implicate a fundamental right, can it be raised by an individual?

What rights are available? Equal protection, due process, 1st Amendment, Religion

Is it content based or content neutral?

Where is the demonstration being conducted?

If it is content based, strict scrutiny unless it is in an area of content based regulation

Are the governments compelling interest outweighed?

X6015

-Basic, what is the state of con law, articulate a basic fluency, part of questions 1,2 and focus of 3

-One question will emphasis the structure, does Congress have the power to, federalism, argue both sides, include aspects of individual rights such as a religious free exercise

Explicit or implicit authorization for congress to do this

Commerce clause

Lopez test

Three alternate approaches, channels and instrumentalities, substantial effect on interstate commerce, evidentiary basis for Congress conclusion.  Possible fourth test in Morrison. 

Equal protection for classification, but no heightened review

Free exercise of religion

State proposal, is it permissible of state police power, must be on behalf of the health and safety of citizens.  

Federal preemption

Dormant commerce clause, Philadephia v. NJ.  Is it protectionist, is it even handed regulation, what is the punitive impact, and the impact on interstate commerce, state means achieved by alternate means?

Same individual rights

-Question two

Identify locations of demonstrations, and regulations

Analyzed each of the 

Administrative regulation given by authority, content based or neutral, time place and manner, standardless exercise of authority by an official –strict scrutiny.  

Mixed speech and conduct

Religious accommodation

Commercial speech

-Question three Policies

Judicial review

Scope of the commerce clause

Dormant commerce clause

Balance between federal and state legislation







