General Principles of Contracts
· In breach of contract cases, the law often tries to give expectation damages. Expectation damages put the party in the position it would have been in had the contract actually been performed.
· The general purpose of contracts is to compensate the injured party, not to punish the breaching party. The damages paid by the breaching party appear to be punishments, but this is not the purpose.
· Courts do not recognize reliance on an offer.

· Courts do not recognize reliance on a contract – reliance is not necessary when other party can sue for breach.

· Courts sometimes recognize reliance on oral contracts in Statute of Frauds cases (see Monarco from 11-11-03
· Courts do recognize reliance on construction contracts. 
· Courts do recognize reliance on promises and gift promises.
· When discussing a topic where the courts are split, always discuss both views.

· A party to a contract can waive his/her rights.

· Exculpatory clauses in lease contracts are unenforceable in N.Y.

· Normally, the courts will not give restitution when there is an illegal contract.

· Unless the parties are in unequal fault – the person less at fault can sometimes get restitution

· If a party’s breach action fails, courts will ask if one party is holding unjust enrichment – may allow rescission and restitution under unjust enrichment

· When examining an exam question, the first things you should ask yourself:

· Does the UCC apply? If so why?

· Does the Statute of Frauds apply? If so why?

Remedies
There are only two types of remedies in breach of contract cases.

1) Compensatory – includes money damages and specific performance
a. Money Damages are more often given than specific performance – money damages are calculated through: expectation, reliance, or restitution
b. Specific Performance is given in cases where the items contracted for is unique or where covering would be very difficult for the non-breaching party.
2) Punitive – we don’t deal with punitive damages in contracts unless there is also a torts question involved. We don’t have to answer questions on this at all!
Determining the value of Damages
When a party breaches a contract, the non-breaching party can cover. Covering is not necessary.

UCC 2-712 & 2-713

The injured party may choose not to cover (UCC article 2-712, sub-section 3)

If the non-breaching party chooses to cover, the breaching party will be compelled to pay damages. Damages are measured as the difference between the “contracted for price” and the cover price paid by the buyer for goods that are similar to the ones contracted for.

In order to cover, the Buyer must show the following:
· He acquired goods at a reasonable cover price.

· He acquired goods within a reasonable time of learning of the breach

· He acquired goods of a similar quality and nature as the goods he contracted for with the seller.

If the Buyer fails to show any of the above requirements, the court will use the Market Price Formula for calculating damages.
“Market price” of the goods at the time the buyer learns of the breach.

Remember: Market Price is measured when the Buyer LEARNS of the breach, not when the actual breach occurs – we give the buyer time to learn of the breach
There are three different remedies that give money damages:
1) Expectation damages – this is the most common form of damages – expectation puts the injured party forward in time to where they would be had the contract been performed.

2) Reliance damages – if expectation is not given, reliance usually is given – reliance damages try to bring the injured party back to the starting point and leave them as you found them – bringing the injured party back to where they would be hadn’t they entered into the contract at all – reliance damages can be anything that the court feels is just, there is no requirement
3) Restitution damages – whatever the non-breaching party gave to the breaching party as consideration
Example:

Patient goes to doctor to get plastic surgery on her nose. Looking at only the value of the nose:
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She starts with a 4. Patient was promised an 8, but the physician made her look worse…say a 2. She goes through three surgeries.

· So she’s owed 6 (expectations damages)

· But she gets 2 here (reliance damages)

Under reliance damages, the Ct. must compensate her for all three of the surgeries

· If she gets reliance damages, we act like she never entered into contract and she SHOULD get pain and suffering damages for ALL 3 OPERATIONS

If she gets expectations damages, she should only get compensated with pain and suffering damages for 1 additional operation (bringing her to where she would have been if the contract went right).

Consequential/Remote/Chain-reaction damages – they are not the immediate damages that have occurred as to our present contract – what we were going to do with the goods we obtained from the breaching seller (selling the hides to the tanneries) would be considered consequential damages

· Foreseeability is a requirement for covering consequential damages – if the breaching party could not have possibly foreseen the consequential damages as a result of their breach, they would most likely not be liable for these damages

· Interest usually gets added on

· Ct. fees usually get added on – not lawyers’ fees, but Ct. filing fees

Specific Performance (more in depth)
Remember that a court can choose whether or not to grant specific performance. It’s discretionary.

In order to get specific performance, ALL of the following requirements must be met:

1. Money damages will not adequately provide compensation
a. Uniqueness of the “contracted for” goods – i.e. a Rembrandt painting, real property

b. Great difficulty in covering – there’s no way to get what you want without specific performance.

2. Court will not have to supervise performance – meaning the court will not have to oversee that one party is performing adequately to fulfill its duty under the contract – like if a builder was building a house correctly after having a falling out with the home buyer.
3. The parties under contract must not be antagonistic toward each other. The court will not require parties to work together if they have a bad relationship after the dispute 

a. i.e. employee is fired by employer and sues: court will not require company to rehire employee because of bad blood between the two parties

4. The essential terms of the contract are clear enough so that the court can specifically order a performance – with few exceptions, courts do not like to rewrite contracts

Arbitration
· In arbitration cases, the courts do not make the decisions, the arbitrators do.

· Usually there are an odd number of arbitrators to avoid a tie.

· Parties cannot be forced to arbitrate, both must agree to it.

· Many times, parties inadvertently agree to arbitration – many times arbitration clauses are contained in contracts that people sign but people don’t always read their contracts

· Arbitration has advantages and disadvantages.

Advantages

· Cheaper – lawyers fees are generally less in arbitration cases b/c lawyers spend less time for their clients

· Faster – generally arbitration takes a shorter time than going to try, appealing etc.
· Experts – unlike in court where the judge may not know anything about the subject matter in dispute, arbitrators can be very knowledgeable about the disputed subject

Disadvantages
· No appeals – unless you can show something really wrong (i.e. arbitrators were bribed), appeals cannot come about – if appeal does come about, it goes to court, not to more arbitration

· No reasoning – arbitrators are not required to give their reasons for their decisions and they often don’t

· Arbitrators are not required to follow precedent or rules of evidence (so just because a previous similar case came out one way, doesn’t mean your case will)

Consideration
A bargained for exchange in which each party gives something in exchange for receiving either a benefit to itself or a detriment to the other party.

Courts do not usually inquire into the value of the consideration given because of freedom of contract. Parties are free to make good deals or bad deals for themselves without the courts being involved. However there are some cases where the courts will ask whether the consideration was fair:

· Unconscionability – where values are very disproportionate, the court may void the contract – as in case with poor people buying refrigerator, paying ridiculous price and paying high interest

· a deal that is extremely unfair is called unconscionable because it shocks the conscience of the court

· Sham contracts (token consideration) – people pretend to make contracts when they are really making a gift – for instance, parents contracting with son to sell their house for $1.

Courts are divided on this issue – some will not recognize these contracts, others will

Hurricane Hypothetical: You’re carrying a briefcase in a hurricane when the wind blows it from your hands. It flies across the street to another man. He is holding a $100 bill. The wind blows the $100 bill from his hands and it flies across the street to you. Neither of you can get to the other side of the street because of downed power lines, so you both decide to keep the property of the other person.

Is there consideration?  No. There was an exchange, it was a benefit to both parties, BUT there was no bargaining...therefore no consideration.

Revisiting Hamer v. Sidway
Case where nephew’s uncle promises to give him money if he refrains from drinking, smoking, gambling until he turns 21.
Nephew does refrain, calls upon uncle to give him the money. Uncle says he will, but dies.

Was there consideration here? Yes. Nephew received uncle’s promise to give him the money. Uncle received detriment to nephew. Nephew completed performance before uncle died. Valid contract, nephew gets money.

Note: this was a unilateral contract: uncle gave promise, nephew gave performance...remember that acceptance in unilateral contracts only occurs when the performance is completed.

Forbearance of a claim as consideration: In order for forbearance of a claim to be adequate consideration, the forbearing party must have an honest and a reasonable belief that they have a valid claim.

· Under Restatement Second, the belief must be honest, but reasonable is not mentioned.

· This relates to Fiege v. Boehm – woman forbears her bastardy claim against a man she suspects is the father of her child. Man agrees to pay woman money in exchange for forbearance. She had been sleeping with multiple men at the time. After a paternity test showed that the man was not the father of the child, the man claimed he did not have to perform under the contract because the woman did not actually forbear anything...she didn’t have a valid claim against him if he wasn’t the father.

· Court said that woman’s forbearance was valid consideration because she had thought she was giving up a right at the time. Most courts would not have ruled this way, but it’s good to know. See page 194, section 74 in supplement –

Past acts cannot be valid consideration because there can be no bargained for exchange.
Case examples: 

· Feinberg v. Pfeiffer Co. (notes 9-25-03) Woman is promised pension after she works for the company for 17 years – her 17 years cannot be consideration for pension agreement because she had already performed the work – it was not in exchange for the pension

· Where good Samaritan provides care for son of defendant until son dies. Defendant promises Samaritan payment and then fails to pay. Samaritan cannot enforce agreement because he helped defendant’s son before defendant promised payment.

· Where plaintiff saves the life of a man – plaintiff sees falling box about to land on the head of a man, falls with box to divert its fall and prevents death of man – man promises payment to plaintiff for saving his life – man later dies and plaintiff tries to enforce agreement against man’s estate – estate wins because there was no bargained for exchange for plaintiff to save man’s life in exchange for his payments

Bargaining does not need to involve negotiation, or haggling…it’s a request for something that the other party has.

HOWEVER, in N.Y. past acts can be consideration when: “A promise in writing and signed by the promisor or by his agent shall not be denied effect as a valid contractual obligation on the ground that consideration for the promise is past or executed, if the consideration is expressed in the writing and is proved to have been given or performed and would be a valid consideration but for the time when it was given or performed.”

This means that in N.Y. past acts can be consideration if the agreement is put into writing and the writing states that the consideration to the past acting party is in exchange for that person’s past acts.

Note: In notes from 10-28-03, we discuss agreement to negotiate in good faith as consideration. How is this a promise and what does it mean?
Offer and Acceptance
Offer – a statement that would lead a reasonable person to believe, that through assenting, he could bind the parties
· Lapse of the offer
· An offer lapses/self destructs after a reasonable amount of time, if the offeror does not state how long the offeree has to accept.

· This is to avoid situations where offeror makes an offer and later forgets to revoke – when he didn’t intend to keep the offer open that long – then someone comes along much later and tries to accept 

· Offers made during a face to face conversation lapse at the end of the conversation

Offeror - person who makes the offer
· has the power to ask for anything legal

· can set the terms of acceptance

· can waive right to notification of acceptance

· can revoke the offer any time before the offeree accepts

· Important note: revocation must be communicated to offeree before he conveys acceptance
Offeree – person who receives the offer

· has the power to accept – acceptance is usually all or nothing – if the offeree does not agree to all terms of the offer (unless under UCC 2-207), the contract will not be binding

· if the offeree changes terms of the offer, the offeree is making a counteroffer

· in order to make a counteroffer a binding contract, the offeror must accept the new terms of the counteroffer

General Offers/Advertisements
In general, advertisements are not offers. Why? A reasonable person would not think that by accepting, he could bind the parties.
· In very rare cases see Lefkowitz v. Great Minneapolis Surplus Store, an advertisement could be held to be an offer. The offer must be clear definite and explicit....AND...the terms of the advertisement would have to be so specific as to lead a reasonable person to think that by accepting, he could bind the parties. In case mentioned as exception, guy sees advertisement that cites specific quantity held by offeror and terms stated “first come, first served.” Meant that if he was there first, they should have the coat he wanted and that they would be bound.
Note: In most states, mass mailings are considered gifts and not offers to contract. However, in cases like CD/book clubs, the offeree is paying some consideration to be a member and to receive the mailings, even if they did not ask for the particular CD/book that arrives.
Note: If something arrives in the mail that a reasonable person would not assume to be part of a mass mailing (i.e. a diamond ring), the item is not considered a gift and the original owner could recover.
Offers can give rise to two different types of contracts:
Performance
Unilateral contract – where offeror gives a promise and asks for performance in return from the offeree. The offeree MUST complete performance to show acceptance and bind the parties.
Promise

Bilateral contract – where offeror gives a promise and asks for a promise in return from the offeree. The offeree can bind the parties by making the requested promise to the offeror.

Contracts are either unilateral or bilateral and cannot be both. 

If the court feels it is unclear as to whether offeror was asking for a performance or a promise, the court will usually hold he was asking for a promise; most contracts today are bilateral.

Contracts become binding as soon as the offeror receives what it is he is asking for.

Acceptance – acts of the offeree that show complete willingness to be bound by the terms of the offer
Acceptance through silence or Exercise of Dominion– UCC 69
Generally, silence is not adequate as acceptance. However there are three exceptions where silence can be acceptance.

(1) where the offeree takes the benefit and
a. he has adequate time to reject

b. he would have reason to know that benefit was offered with expectation of payment

(2) where the offeree would have reason to know that silence or inaction would serve as acceptance

(3) where custom in past transactions establishes silence as acceptance – in such cases, offeree should notify offeror of rejection
Termination of the power of Acceptance:
An offeree loses the power of acceptance in four cases:
(1) when the offer lapses

(2) when the offeror revokes the offer before the offeree accepts

(3) when the offeree rejects the offer

(4) when the offeror dies before the offeree accepts
Problem on bottom of pg. 185 – 186 is relevant to requirement (4) above...tied to lapse of offer and death of offeree – see notes from 10-14-03 for clarification.
Notification of Acceptance
Unilateral Contracts

In general, notice of acceptance is always necessary, whether in unilateral or bilateral contracts.

· Restatement Section 54 – normally observation of performance is enough for notification
· Where observation is impractical, the offeree must use reasonable diligence to notify the offeror or the offeror must become aware of the performance within a reasonable time
· Common law provides that contract becomes irrevocable as soon as performance is begun, however if offeror doesn’t learn of the performance or the offeree doesn’t use reasonable diligence to notify the offeror, the contract is undone.
Exception:

· In unilateral contracts, where the offeror impliedly or expressly indicates that he waives his right to notification, performance is enough to bind the parties.
Bilateral Contracts
Mailbox Rule – acceptance is valid as soon as it is dispatched by the offeree and the contract no longer is revocable

Restatement 63
Offeror can expressly opt out of the mailbox rule by stating in offer, “Acceptance effective upon receipt” or something otherwise conveying opting out
To take advantage of the mailbox rule, the means of sending the acceptance must be as fast and as secure as the means of sending the offer – i.e. cannot send acceptance by USPS if offer sent FedEx
When both an acceptance and rejection are sent:
If the offeree sent the acceptance before the rejection but the offeror receives the rejection first:

· the acceptance is effective unless the offeror has relied upon the rejection – i.e. contracted with someone else
If the offeree sent the rejection before the acceptance, mailbox rule does not apply and order of arrival is all that counts. 
· rejection received first means offer rejected
· acceptance received first means accepted
Revocation – any expression by the offeror that he no longer has the intention to be unconditionally bound by his offer

· offeror must convey revocation to the offeree before offeree convey acceptance

· “It’s not sufficient to sit on top of a mountain and say, ‘I revoke, I revoke, I revoke...”

· when dealing with unilateral contracts, offeror’s revocation must come before the offeree begins performance
· There is a difference between performance and preparation for performance. If the performing party is preparing for performance, offeror can still revoke his offer. However, once the performing party has already begun performance, the offer becomes irrevocable.
· beginning performance does not signify the offeree’s acceptance because he can still walk away at any time before he completes performance and he won’t be bound

Revocation of General Offers
Equal publicity must be given to the revocation as was given to the publication...publicity need not always be identical, but must be very similar (same newspaper or same radio station, not offer through radio, revocation through newspaper – identical would probably be best) –
Even if one misses the notice – Offeror is not bound in spite of the general requirement that a revocation be actually communicated to the offeree. 
Irrevocable Offers – Option contracts
There are two different ways offers can become irrevocable:

1. Construction contracts with government entities – offers become irrevocable once offers are “opened”

2. Contracts where the offeree pays consideration for offeror to keep offer open for specified period of time

a. This clause to keep the option open can be viewed as a separate contract where separate consideration is exchanged on both sides – offeree gives money as consideration, offeror gives “additional time” as consideration
Firm Offers – a type of irrevocable offer
Firm offers can be made under the code (2-205) or under state statute
2-205

“An offer made by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated, for a reasonable time, but in no event may such a period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”
· The offeror must be a merchant for this section to apply. The offeree can be a merchant or someone else.

· If the offeror is not a merchant, you could say that some states have statutes that govern offer irrevocability by merchants and by other people.

· On a test, you would say that UCC 2-205 covers offer irrevocability regarding merchant offerors, but that other people would only be subject to individual state statutes.
Restatement Section 45
An offer for a unilateral contract becomes irrevocable once the offeree has begun performance. However, the offeree is not considered to have “accepted” the offer until after he has completed his performance.
Note to remember: Just because an offer is irrevocable, doesn’t mean that a contract is created. The offer may still never be accepted.

Excuses when party can avoid performance under contract
· Statute of Limitations – if someone fails to perform, a plaintiff must bring suit within a set amount of time otherwise the cause of action cannot be brought – Statute of Limitations varies by cause of action and by state

· Infancy – if an infant enters into a contract, he/she may disaffirm the contract and be excused from performance, unless the contract is for necessaries. An infant is anyone who is under the age of majority (which varies by state).

· Exception: Infants cannot disaffirm educational loans

· Someone who breaks a promise and makes a new promise – if a promisor breaks a promise and then later makes a new promise to contract, the promisee is excused from conveying new consideration and the promisor may be forced to perform under the contract. – example: an infant enters into a contract, later disaffirms the contract, and after reaching the age of majority, recontracts for the same thing – new consideration is not due the infant to make him/her perform
· Statute of Frauds
Non-competition clauses/ covenants
· Agreements not to work for, directly compete with a former employer

· They, like most other terms of a contract, must be bargained for. Case below shows how this rule has changed from before.
Unreasonableness Standard
When deciding whether to enforce a non-competition covenant, the court asks whether the covenant is unreasonable.

What factors determine whether the covenant is unreasonable?

· Geographical restrictions

· Duration restrictions

· Scope of the subject matter restrictions

Courts take into account the employer’s interest to protect its investment, the employee’s interest to earn a living, and the public interest.

Re-writing covenants not to compete:

Majority Rule: Courts can rewrite covenants by adding and deleting

Blue pencil Rule (minority) – courts cannot add and can only strike out parts if a grammatically correct statement results
Central Adjustment Bureau v. Ingram – case where employees were forced to sign non-competition covenants after they had signed their employment agreements. Court created a legal fiction, reasoning that because employees had signed the agreements shortly after starting employment with the employer, that the covenants not to compete were essentially terms of the employment agreement.

At will employment – either the employer or employee can terminate the contract at any time after employment begins
Term contract – employee hired for a specific period of time

Note: Parties of a contract can modify a contract at any time, but same requirements must be present:

· mutual assent

· consideration on both sides

Illusory Promise – promise that gives full discretion to the promisor as to whether or not to perform under the contract
· really not a promise at all

· example: “I’ll pay you $100 to paint my house if I feel like it.” – gives promisor a free way out

· also known as a lack of mutuality of obligation
· Strong v. Sheffield – case where uncle asks nephew’s wife to create a surety for her husband’s debts – uncle makes illusory promise to forego the money for a some unfixed time period

Two special types of contracts:
Requirements contract – contract to buy a certain percentage of your requirements from a company – or contract to provide a certain percentage of another company’s requirements for a product– example: case where fuel company contracted with airline to provide certain percentage of airline’s fuel requirements for a period – see Eastern Air Lines v. Gulf Oil Corp.
Output contract – contract to buy all of a producer’s output of some material – example: agreeing to buy/sell to another an entire crop of oranges produced in one season
Even though these contracts are not specific as to quantity, they are held to be enforceable by the courts with reasonable variation. For instance, if airline had a contract with a fuel company to buy 10% of its total fuel usage from that company for five years: First year use 10 gallons, second year use 12 gallons, third year use 8 gallons, fourth year use 10,000 gallons...
· in a case like this, a court would probably not enforce the contract for the fourth year if the fuel company said it couldn’t have reasonably foreseen such a jump in what they would need to provide for the airline company – also question of good faith would arise
See UCC 2-306 for requirements and output contracts
Conditional contracts & Satisfaction Clauses
Conditional contracts are not necessarily illusory. Satisfaction clauses are a type of term that would make a contract conditional.  
· A conditional contract is one in which one party makes its performance contingent on another event.
· Example: I will buy that building and rent you an apartment in it if I get enough satisfactory tenants.

· This might seem illusory at first, but in reality it is not. 

· The promisor may be able to refuse to rent the apartment if his conditional clause/ satisfaction clause is not satisfied.

There are two subject matters for satisfaction clauses:
· Commercial contracts – Reasonable standard – in order for a party to refuse performance under a commercial contract, based on a satisfaction clause, their satisfaction will be judged against a “reasonable standard.” This standard asks, “would a reasonable person from a similar industry/walk of life be dissatisfied with the performance?” – this is an objective standard
· Artistic judgment – Good Faith Standard – in order for a party to refuse performance under a contract for artistic work, party must show that his/her dissatisfaction is in good faith – this is a more subjective standard
Termination clauses – if one party can terminate the contract at any time, the promise will be held to be illusory – if the party is required to give reasonable notice before terminating, the promise will be held to be valid
Causes of Action in Contracts
Promissory Estoppel/ Reliance – cause of action
Promissory Estoppel can be a substitute for consideration and can be a substitute for a contract – can be applied even when there is no contract.
Detrimental Reliance on a promise – court can do anything it wants that it thinks is fair

A promisor may be estopped from revoking a gift promise if the promisee reasonably relies on this gift promise to his/her detriment

In cases like Kirksey v. Kirksey (Sister-in-law after her husband’s death, moves with her family to brother-in-law’s house. Brother-in-law promised her land and the ability to raise her family and to harvest land, etc.), promissory estoppel/ reliance might have been invoked because sister-in-law detrimentally relied on her brother-in-law’s promise. In the actual case, court found there to be no contract, but nowadays, promissory estoppel could be invoked.

Requirements:
· There was actual detrimental reliance by the promisee (a change in position – whether doing something or refraining from doing something)
· The reliance was reasonable

· The reliance was foreseeable

· Injustice can only be avoided by giving some relief
Ricketts v. Scothorn
Case where grandfather makes a promise to granddaughter to give her money so she wouldn’t have to work in store anymore. She gives him no consideration, there is no bargained for exchange, so there’s no contract. But she did rely on his promise to her detriment, the reliance was reasonable, he could have foreseen her reliance and using promissory estoppel was the only way to prevent injustice.

Feinberg v. Pfeiffer
Case where woman’s boss promises her a pension after she has served the company well for 17 years (or something close). The agreement is that she can work there for longer or leave right away, but she will still get the pension. She stays for a year, then leaves. She gets pension until shortly after boss dies. Then new president of company tries to reduce her pension. Plaintiff brings action claiming there was a contract. Court says no...there was no bargained for exchange and she gave no consideration. However, plaintiff had detrimentally relied on the promise of her former boss. Reliance was detrimental because in the meantime during her retirement, plaintiff had gotten cancer and could no longer work...she could have worked all this time had she not relied on the boss’ promise. Reliance was reasonable and foreseeable, and injustice could only be avoided by giving some relief.
Restatement Second doesn’t mention reliance being reasonable (pg. 93 in casebook)...ask Kniffin if we need to know that.
Note: Sometimes courts will not recognize suits for future payments and will only give relief for payments that are past due...reasoning that future payments are not yet in dispute...plaintiff would have to bring a separate action for each payment after defendant failed to pay.
D&G Stout v. Bacardi
D&G is plaintiff – they are in negotiations to sell their distribution business to someone else. Plaintiff knows that it cannot survive without Bacardi (defendant) as its a supplier. Bacardi promises to continue being supplier. Plaintiff turns down offer to sell off distribution business, relying on defendant’s promise. Defendant pulls products from plaintiff on same day it made promise not to pull products. Plaintiff tries to enter into another deal to sell distribution business, but buyer knows it’s worth less...offers significantly less money to buy out plaintiff. Plaintiff sues defendant alleging its reliance on defendant’s promise led to getting lower buyout price. Plaintiff wins even though there’s no contract...court uses promissory estoppel.
Restitution/ Unjust Enrichment/ Quasi-contract (as a cause of action)
Requirements:

· Defendant received a benefit
· The benefit was at the plaintiff’s expense

· The benefit was not intended to be a gift – the benefit was bestowed without expectation of compensation
· It would be unjust to allow the defendant to retain the benefit without providing some compensation to the plaintiff

· Note about gifts: Someone cannot make someone accept a gift or pay for something that they did not want to contract for. (i.e. An officious meddler cannot convey a benefit on you that you did not ask for and force you to pay.)

Measurement of Restitution:

Measured by the value of the benefit to the recipient.

Hypothetical: Builder builds half a house for defendants. Defendants want to cancel contract. We do not measure half a house based on what it cost builder to build house, but rather, how much half a house is worth in the buyer’s market. This latter value would be given to plaintiff in restitution.
Cotnam v. Wisdom
Restitution case applying to doctors administering aid to someone in need. Professionals, specifically doctors, can use restitution to recover payment for services rendered to people in need.
Court rules that restitution should apply. See special situation with doctors and professionals in Note 2 (Gratuitousness) page. 106 in casebook
Callano v. Oakwood Park Homes
Defendant was in contract to buy a house from a third party (Oakwood). Defendant contracted with plaintiff (Callano) to have him install shrubs at defendant’s future residence. Defendant dies before he pays for house and shrubs. Oakwood retains house and property. Plaintiff sues Oakwood under restitution. Claims that he conveyed benefit on Oakwood.
Court holds that restitution should not apply, but courts are divided on this issue...could go either way. (page 110, note 4)
Pyeatte v. Pyeatte

Husband and Wife make agreement that wife would go to work and pay for husband’s education through law school. When he graduated and got a job, he would pay for her education. Wife lost her job in husband’s 3rd year. After husband graduates from school, he leaves his wife and refuses to pay for her education. Wife brings suit. Court said terms of agreement are too indefinite to enforce, but husband did receive unjust enrichment – Restitution could apply.

Note: In most cases, benefits bestowed on spouses in marital relationships are considered gratuitous and therefore the value of the benefit cannot be recovered under restitution.
Mutual Assent
Mutual assent is necessary to bind parties in a contract.
In most cases, unless the UCC is applied to the sale of goods, both parties must agree to ALL terms of the offer for there to be a valid, enforceable contract.

Mutual Assent is measured by a modified objective standard – an objective standard modified by the circumstances of the situation.

Assent is viewed by the reasonable observer. Court would ask whether a reasonable person witnessing the agreement would have thought that both parties had agreed to the terms.

**Lucy v. Zehmer**
Principal case for mutual assent

Zehmer and his wife (defendants) were out with the plaintiff, Lucy. Plaintiff offered to buy defendants’ farm for $50,000. Defendants assented. Plaintiff drew up contract on the back of the bar bill and had both defendants sign it. Plaintiff left with the contract and later tried to enforce it.

Defendants claim that their assent was in jest and that they thought Lucy wasn’t being serious. Defendants also claim they were drunk.

Court finds that a reasonable observer would have thought the parties had mutually assented to  the terms.

Mistake
Unilateral mistake – when one party makes a mistake, he/she is rarely excused from performance
· Exception: when mistake is so obvious that other person did, or should have known about the mistake, the court may excuse mistaken party from performance (see page 147 for clarity.

Mutual/Bilateral mistake – when both parties make a mistake. Court can rescind the contract if it is a mistake about a material part of the contract...alluded to on page 147 in casebook

Equitable exception: court looks to both parties in deciding whether to enforce the contract

· If the contract is enforced, will it be extremely unfair to the offeree?

· If the contract is not enforced, will it be extremely unfair to the offeror, who is relying on the contract?
For a court to rescind a contract, it must answer yes to the first question and no to the second...would have to way the unfairness to both parties.
UCC – Sale of Goods
IMPORTANT NOTE: Remember that the UCC only applies to the sale of goods. Also, the UCC applies to any parties whether or not they are merchants unless otherwise mentioned as only between merchants.

Most important thing in contracts is willingness to be bound by both parties. If both parties are willing to be bound, UCC 2-207 may help bring about a contract, even where there are additional and different terms.

UCC 2-207
Different terms – conflicting terms – a term must already be present which conflicts to establish that the terms are different.
Additional terms – terms that are not already present but which are added

Different terms are not mentioned in 2-207, so there are three different ways that they are handled by the courts.

1) Knockout doctrine – different/conflicting terms are knocked out and the court will use gap fillers in the UCC to regulate the term in question – if there is no gap filler, the terms are just knocked out and the rest of the contract is enforced
2) Offeror’s terms kept – offeror clearly favored
3) Different terms treated like additional terms as provided in 2-207

On an exam, we must discuss all three possibilities for dealing with different terms.
Note: In a 2-207 counter offer, where the offeree proposes additional/different terms and makes his acceptance conditional on the offeror’s acceptance of these new terms: both parties can walk away if the offeror does not agree to these terms
Merchant – someone engaged in the buying or selling of goods

What happens to additional terms?

Between normal parties: They become proposals to be added to the contract only if they are agreed to. If they are not agreed to, they remain proposals and the others terms of the contract are binding.

If the parties are merchants, the additional terms become part of the contract unless:

a) willingness to consent is expressly conditional to agreement to the additional terms
b) the additional terms substantially change the terms of the contract

c) one party expressly rejects the additional terms within a reasonable amount of time after the contract becomes valid

Gap Fillers
Gap fillers are used to fill in missing terms in sale of goods contracts. If a few terms are missing, gap fillers can work to bind the parties, however if there are too many missing terms/gaps, there is a question of whether the parties actually intended to contract.

If parties show that they are willing to contract, the court can use gap fillers:

· If the contract does not state a delivery date, delivery time is a reasonable amount of time

· If the contract does not state payment, payment is due in a reasonable amount of time.

· If price is missing, court can set price according to 2-205
Gap fillers can never fill:

· the identity of the parties

· quantity of goods

Buyers get to choose the selection of the goods if the type of goods is not expressly stated.
Indefiniteness
When the terms of the contract are indefinite, the court can also use gap fillers, as long as the contract can help the court determine what the terms should be. For instance, if the contract cites an industry standard for determining pricing, the court can use the standard to set the price.
Page 252, top of page – discusses when court can eliminate indefiniteness. We don’t need to memorize this list, but it’s helpful.

Precontractual Liability
How parties can become liable to each other aside from the main contract.
· Once a general contractor relies on a subs bid by including it in the general contractor’s bid, the subs offer becomes irrevocable.

· However, a general contractor can revoke its offer to contract with a sub where the sub is shown to have created its bid for several generals.

· Where a sub has prepared its bid for several generals, it cannot be said that the sub relied specifically on one general’s offer.

Statute of Frauds
· Created to avoid fraud because a writing of a contract would show that both parties had intended to be bound – in most cases however, when parties admit that they had entered into a contract, even if it does fall under the Statute of Frauds, the courts will still enforce the contract.
· The Statute of Frauds usually comes up when one party becomes dissatisfied with a contract and wants to get out of it – that party can say, “It should have been in writing so it’s not enforceable.”

· When parties agree to the major terms of a contract and they agree to write out a formal contract later with the full details, the original agreement is a binding contract.
· When parties agree to negotiate in good faith but fail to come to an agreement, both parties can be excused and there is no binding contract.
Contracts that must be in writing:
· Contracts for an interest in real property
· Not just sale of property, but leases, rentals, mortgages, and sale
· Unless the buyer makes substantial improvements to the land

· Suretyship contracts – no consideration is necessary
· promise to make payment of someone else’s debts for that person’s benefit, not your own
· Main Purpose Rule – if you pay for someone else’s debts but it’s mainly for your own benefit, it’s not a suretyship

· It can be partially for your benefit, just not mainly for your benefit

· Created to avoid fraud 

· it would be very convenient to say that you had an oral contract with someone else to pay your debts – must be in writing to avoid this

· it would be very convenient for the creditor to say that your friend had made an oral contract with you providing you would pay her debt

· Suretyship promises must be made to the creditor, not the debtor

· i.e. Your friend owes $100 to Macy’s. You say to your friend, “Don’t worry, I’ll pay the charge.” This is not suretyship. In order for this to be suretyship, you would have to have made the promise to Macy’s, not your friend.

· Promise must be for secondary liability, not primary liability (Secondary: “I will pay if he fails to.” Not Primary: “I will pay.”
· One year provision: Contracts that cannot be completed within one year of formation must be in writing
· Courts disagree over the one year provision

· Some courts say that a contract need not be written if one party can be excused within a year
· Some courts say that a contract must be in writing even if the party can be excused within a year

Example: A contracts with B for the rest of his life. A could die within a year, but might not. Need to be in writing?
· Contracts for the sale of goods of a price of $500 or more – does not make a difference what the goods are actually worth, just what price they’re sold for (UCC 2-201)
· In N.Y., arbitration clauses must be in writing.
Requisites of Writing and Recording

· Contract must be in writing, but does not have to be a formal writing – court can piece together several writings to make a formal contract
· Writing must state the essential terms of the contract

· Writing must be signed by the party resisting enforcement - against whom the contract is sought to be enforced (defendant) – initials are usually enough and letterhead is sometimes
Passing Through Theory – when a new oral contract includes an older written contract – does the entire new contract need to be in writing, or just the part that is required to be in writing by the statute of frauds?
UCC 2-201 – statute of Frauds
The writing requirement of the UCC does not require that all terms be present, only that the writing provide evidence that there was an agreement to sell goods
Example: You contract with a salesman to buy a computer for $1,000. This would need to be in writing. However, suppose you write a letter to the salesman saying, “I would like to cancel my order for the computer from you for $1,000.” This would show that there was a contract and 2-201 would use this writing to indicate that there was an enforceable contract present here.

Where there is partial performance in a statute of frauds CASE, RESTITUTION IS AVAILABLE.

Exceptions to 2-201
(2) Only go to this section when we’re dealing with merchants – Must review in more detail
· if the party trying to enforce the contract signed a confirmation of the contract, that is enough
· unless the party against whom the contract is sought to be enforced sends a rejection within 10 days

(3) Where contracts will be enforced even though they fail to satisfy the writing requirement
· if the contract was for custom goods that cannot be sold to other buyers

· if the party against whom the contract is sought to be enforced admits in his testimony, pleading, or otherwise in court that a contract was made

· if a party objects that the contract must be in writing but behaves as if there was a valid contract
Limitations on enforcement
Parties can be excused from performance if they fulfill any of the following:

1. Lack of capacity

a. Intoxication – inability to understand the nature and the consequences of the contract – no mutual assent if they were unable to understand
b. Infancy – people who have not reached the age of majority can disaffirm their contracts for things other than necessaries – infants can disaffirm up until “a reasonable time” after they turn the age of majority (varies by state – in N.Y. age 18) – infant must return the fruits of the benefit, but cannot be held liable for the damages to the benefit
i. Exceptions

1. infants cannot disaffirm education loans
2. infants cannot disaffirm for necessaries – what is a necessary depends on the infant’s individual attributes 

c. Mental Incapacity

i. Must be adjudged to determine mentally incapacitated

ii. Must be adjudged to determine when again mentally competent

iii. Two different tests

1. Cognitive Test – he is unable to understand the nature and consequences of the transaction
Court split: Talk about both on the test
2. Reasonable Manner/Inability to Control her behavior test – someone who is unable to control his/her behavior or act in a reasonable manner, even though his/her cognitive ability seems unimpaired
a. Example: alcoholic who understands the consequences of his drinking, but cannot resist the impulse
Unconscionability
When something is so unfair that it “shocks the “conscience of the court”

In cases involving unconscionability, the court can do anything it wants with the contract to help the injured party.

There are two types of unconscionability:

Procedural unconscionability – something unfair about the process in which the contract was formed – duress, imbalance in bargaining power (i.e. one party could not speak English and had no translator, etc.)
Substantive unconscionability – something unfair about the terms of the contract

Procedural unconscionability alone is enough for a court to rescind a contract and does not require substantive.

Substantive unconscionability is sometimes enough by itself for the court to rescind the contract. Some courts hold that it is, some courts hold that it must appear with procedural unconscionability for the contract to be rescinded.

Remember, when looking at the consideration on both sides, look at it when the contract was made, not in retrospect. Example: When someone agrees to give you her farm if you promise to care for her for the rest of her life. You make the promise, but she dies the next day. Is the contract unconscionable? No, because at the time the contract was made, the consideration seemed fair on both sides. It just seems unfair now, considering that she died so shortly after contracting. A court will not call this contract substantively unconscionable.
Duress
Duress is a kind of procedural unconscionability – involves one party threatening the other to force an agreement to contract

To establish Duress: Party must show a threat which is strong enough to overcome the will of a reasonable person.
Also, the person suffering the duress must reasonably resist the threat.
It can be duress to threaten something that you have a legal right to do. Example: employer threatening to fire his employee when asking him to perform an unreasonable task.
Remember: Alaska Packers case where workers threatened strike unless they were paid more money and employer had no choice but to pay them more.

Whenever analyzing Duress, always ask about pre-existing duty defense as well.
Pre-Existing Duty Rule
When one party promises to do something that it already has a duty to do under a previous contract. 
Promising to do something that you already have a duty to do is not consideration.

Reasoning: If we allowed people to receive consideration for duties they already needed to perform, it would encourage them to violate their contracts.
UCC 2-209 abolishes Pre-existing duty rule but Duress still applies  - pre-existing duty rule still applies to contracts that are not for the sale of goods.
Ways around the pre-existing duty rule:
· Add consideration – if one party changes the consideration they give (i.e. agreeing to do slightly more work than in first contract), pre-existing duty rule will not apply so long as the duties do not significantly overlap

· Mutual Rescission – both parties can get together and rescind the first contract and enter into the second contract – rescission can be oral, but must be proved to exist
· As consideration, both parties are excused from their duties under the first contract
· Some courts hold that the formation of a second contract automatically rescinds the first contract (see Watkins and Son v Carrig from 11-18-03). 

Fraud
When one party intentionally deceives another to influence them to enter into a contract.
Requirements:

· Intention to deceive

· Deception involved a material/significant term/part of the contract – (what is material depends on argument).

· There was actual reliance on the fraud and the reliance was reasonable
Misprepresentation
There are two types of misrepresentation:

Intentional misrepresentation:  requirements are the same as those for fraud
· injured party can get money damages or rescission

Innocent misrepresentation:
· injured party can only get rescission, but not money damages – THEY CAN GET RESTITUION, HOWEVER!
· requirements are the same as for fraud, minus the intention to deceive
Courts split:

Some courts say that silence about a known defect is Fraud.

Other courts say that silence about a known defect is not Fraud.

However, if a party partially discloses some information, he must disclose all information.
Expert knowledge – an expert does not have a duty to disclose information that he knows as an expert because he spent money to gain the knowledge/education

It is not misrepresentation if a party states his opinion and it turns out to be wrong.

Exception: When the incorrect party has superior knowledge to the other party so much so that the statement of opinion could be appear as a statement of fact, it can be misrepresentation.
Settlement Contracts
In order for a settlement to occur, there must be a dispute/unliquidated damages.
A settlement can be reached any time before the jury comes back with a verdict.

Courts split:

Some courts will hold that the settlement amount must be between the two claimed amounts.

Other courts will allow any settlement amount.

“Payment in Full” checks – where there is a dispute between parties regarding the amount one party owes to the other, one party can make a settlement offer by paying the amount they think they owe and writing “paid in full” on the check. If the other party cashes the check, he is deemed to have accepted the terms of the settlement.
Courts split:
If the creditor cashes the check but writes “all rights reserved” on it, some courts will say that the creditor has not accepted the debtor’s settlement offer.

Other courts will say that even if “all rights reserved” is written on the check, the settlement offer is accepted when the check is cashed.

Standard Form Contracts and Adhesion Contracts – courts look for unconscionability in these – disclaimers/limitations of liability – where person signs away his right to sue for injuries for something, he does not necessarily expect to sign away that right also
Warranties
There are two types of warranties:
Express warranty:
A warranty specifically guaranteed by contract
Implied warranty:
A warranty implied by law under UCC
Warranty of merchantability – only exists when the seller is a merchant dealing in goods of that kind
Goods are merchantable if they:
· pass without objecting in the trade under the contract description; and

· in the case of fungible goods, are of fair average quality within the description; and

· are fit for the ordinary purposes for which such goods are used; and

· run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all unites involved; and

· are adequately contained, packaged, and labeled as the agreement may require; and 
· conform to the promises or affirmations of fact made on the container or label if any.


Warranty of fitness for purpose
“Where the seller at the time of contracting has reason to know of any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is ...an implied warranty that the goods shall be fit for such purpose.”
Paraphrase - Where the seller has reason to know of a particular purpose for which goods are to be used and where the seller has reason to know that the buyer is relying on his skill to select suitable goods, there is an implied warranty that the goods will be fit for such purpose.
Exclusion of warranties:

· “To exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.”

· Express warranties override implied warranties.

· Language like “as is” or “with all faults” – alerts buyer that all implied warranties are excluded

· Exclusions may be declared unconscionable and thereafter not be applied – party would be entitled to damages as provided in the code.
Illegality
Courts will not enforce illegal contracts because they do not want to help achieve illegal goals.
What makes a contract illegal?

Statutes

When will a court refuse to enforce a contract because of illegality?
It depends on how closely related the contractual goals are to the illegality.

If the contract is closely related to the illegality, the court will not enforce the contract.

If the contract is too remotely related to the illegality, the court will enforce the contract.

Court has a great deal of discretion when deciding on whether or not to enforce the contract.
General Rule:
Normally a court will not give restitution where there is an illegal contract.


However, courts can give restitution or other remedies when:

· Both parties are not equally at fault – in pari delicto
· One party repents before committing the illegal act – in locus poenitentiae
Unclean Hands
Where one party enters into the contract with unclean hands (having done something immoral, but not necessarily something illegal), the court can refuse to enforce the contract.
Frank Cavanagh
Kniffin – Fall 2003
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