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General Rules / Definitions of Civil Procedure TC "General Rules / Definitions of Civil Procedure" \f C \l "1" 
Purposes of Rules of Civil Procedure: TC "Purposes of Rules of Civil Procedure:" \f C \l "2" 
· Disclose the real issues in the dispute in the shortest time possible with as little cost as possible.

· Disclose issues not disputed by the parties.
· Confine parties to relevant evidence.

· Ensure that neither side has an unfair strategic advantage.

· Terminate conflict dispute.

· To disclose the truth and ensure justice is done.

· Most other countries are Civil Law systems.

· Judge decides what documents should be produced, what witnesses should be called, etc., despite lawyers’ requests.

· American Judicial system is Adversarial System
· Primary responsibility for conducting shaping issues and produce evidence is left with the parties.
· Judge has very little oversight of the case, although recently judges use more judicial management.
· Disclosing the truth is a lesser purpose because we have an adversarial system – we really determine who makes a more convincing case to the jury. Theory is that truth is most likely to come out if opposing parties are seeking information that will help their sides.

· Critics say that cases are won on skills of the lawyers rather than on merits.

· Always ask why the lawyers made the decisions they made – strategically, rules play a huge role before, during, and after trial.

· Who will decide the case?

· Which judge?

· Federal judges are appointed for life and are therefore not subject to political concerns – not really at issue here.

· Federal judges are considered higher caliber, more elite.

· Which jury?

· When will they decide it?

· Will speed or delay favor one side?

· What law will they apply?

· How will we pay for the litigation?

· Lawyers’ Familiarity with the State vs. Federal rules.

· This serves a strategic purpose if one lawyer is more comfortable than the other with Federal Rules.

· Why sue in federal court (and why fight that choice)?

· Different jury pool

· Maybe more generous

· Faster recovery?

· Defendants prefer longer wait times while plaintiffs prefer shorter periods.

· Plaintiffs are already hurting and plaintiff’s lawyer is already laying out money on contingency fee.

· Most cases do not go to trial.

· When a court dismisses a claim for lack of personal jurisdiction / subject matter jurisdiction / proper venue, it does not mean that plaintiff has lost. It means plaintiff must re-file its claim in another court with proper PJ, SMJ, or venue.

· In order for a court to be able to enter a valid judgment, a court must have valid Personal Jurisdiction, Subject Matter Jurisdiction, and Venue. One does not substitute for the other and no judgment will be valid without all three.

· Motion – written request asking court to take some action

· Role of the Judge: judge’s job is not to determine the credibility of the evidence/witnesses, but to determine whether there is a disputed factual issue that should be determined by the jury.
· Appellate courts will defer to the jury verdict so long as there is some “rational basis” for the jury’s finding – it is not the judge’s role to determine facts

· En Banc – when all judges within the circuit hear the case
Service of Process TC "Service of Process" \f C \l "1" 
· Service of process begins the action and gives the opposing party notice.

· Summons and the complaint must be served / delivered to the defendant in the ways authorized.

· Territory for Service of Process and Personal Jurisdiction are generally the same.

· In order to gain personal jurisdiction, plaintiff must serve process on defendant.

· Service to defendant must occur within 120 days of date of filing of complaint, otherwise, upon motion or on its own initiative upon notice to the plaintiff, the court can dismiss the action without prejudice or direct service to defendant within specified period of time.

Purpose of Service of Process TC "Purpose of Service of Process" \f C \l "2" 
· To give notice that is reasonably calculated, under all circumstances to apprise interested parties of the pendency of the action TC "reasonably calculated, under all circumstances to apprise interested parties of the pendency of the action" \f C \l "3"  and afford them the opportunity to present their objections
· To give notice of such nature as to reasonably convey the required information that provides reasonable time for those interested to make their appearance

· Even if defendant does not actually receive notice, so long as the notice was reasonably calculated to apprise the parties of the suit, plaintiff has met the requirements.

**Note: To determine whether service of process is adequate in a given case, keep the purposes of service of process in mind.
Sufficient Service of Process TC "Sufficient Service of Process" \f C \l "2" 
· Whether service is sufficient depends largely on Court Rules, State Statutes, and Rules of Federal Civil Procedure (Rule 4e)

· To see if Service is sufficient in these cases ask:

· Are the rules/statutes facially Constitutional?

· Are the rules/statutes Constitutional as applied to this case?

If the answer to both of these questions is yes, then there was sufficient Service of Process.

· Personal service of written notice is always sufficient.
· Personal service is always best if possible, but can be expensive so plaintiff must weigh the cost.
· Notice/Service through publication or through mail is inherently suspect.
· The nature of the defendant(s) affects what type of service is sufficient.

· Large number of potential defendants, without knowing location of defendants and without knowing exact identity: publication may be sufficient

· Large number of defendants, with knowledge of their Location/Identities: First Class mail might be sufficient (probably not), but there’s a chance that not all would receive notice. Return receipt would be better.

· Small number of defendants with knowledge of their Location/Identity: Personal service might be only sufficient method of Service.

** Note: See Mullane trust case.

** Note: Most of the time, whether Service is sufficient is clear.
Waiver of Service of Process (Rule 4) TC "Waiver of Service of Process (Rule 4)" \f C \l "2"  – action by defendant that waives plaintiff’s obligation to use a more formal form of service of process (i.e. personal service)

· Purpose of waiver of service – Defendant has duty to avoid unnecessary costs of serving the summons. Plaintiff can request defendant to waive service of the summons to reduce costs.

· Defendant’s Non-compliance: If defendant fails to waive service, court may impose costs of subsequent formal service, reasonable attorney’s fees, and costs of any required motions for collecting the costs of service, unless defendant can show good cause for failure.

· Defendants who waive formal service of process do not waive objections to personal jurisdiction, subject matter jurisdiction, or venue.

· Plaintiff must request defendant to waive service of process. The request shall:

· Be in writing

· Be sent through first class mail or other reliable means

· Be accompanied by the complaint and identify the court in which it has been filed

· Allow the defendant a reasonable time to return the waiver, which shall be at least 30 days from the date on which the request is sent or 60 days from that date if the defendant is addressed outside the United States

· There are advantages for defendant to waive formal service of process

· Defendant normally must file answer to complaint within 20 days after being served with the summons and complaint.

· If Defendant waivers service, it gets 60 days after the date when the request for waiver was sent, or 90 days if addressed outside the U.S.

· If defendant doesn’t get the opportunity to waive because he is personally served, defendant may apply for an extension in filing his answer under Rule 6(b).
** Note: Plaintiff must fulfill Service of Process requirements in jurisdiction in which he is bringing his claim. But if plaintiff is looking to enforce his judgment in another jurisdiction (i.e. a different country), plaintiff must also fulfill the Service of Process requirements for that jurisdiction when filing his original suit.

Distinction between Service of Process and Request for Waiver: TC "Distinction between Service of Process and Request for Waiver:" \f C \l "3"  

· Plaintiff can’t generally serve process through first class mail, but you can send a request for waiver of service through first class mail. Seems like smartest thing for plaintiff to do would be to send request for waiver through first class mail, wait 30 days, and if you don’t get a response, then you can go ahead with more formal service and try to get defendant to pay for it (defendant will most likely have to pay for it unless it can show that

Stating the Case / Notice Pleadings TC "Stating the Case / Notice Pleadings" \f C \l "1" 
· Bare bones of stating the case governed by Rule 8 and Rule 11.
· Fraud requirements in Rule 9(b).
· Special damage requirements in Rule 9(g)

· Together, the Complaint and Response are known as the pleadings.

· The pleadings are not the place to attack credibility of the evidence.

· Goals of the Notice Pleading system:

· Learn as much as possible as quickly and cheaply as possible

· Weed out non-meritorious cases

· Eliminate technical barriers of cases that might be meritorious if allowed to go through discovery

Complaint (Notice of Claim) TC "Complaint (Notice of Claim)" \f C \l "2"  – written statement that states the plaintiff’s claim against the defendant
· Rule 8 – should be a “short and plain statement”

· Rule 11 – party and attorney must have some basis for belief that the claim is justified
· Plaintiff must balance amount of detail

· Too much detail allows courts to screen cases more quickly, but causes wrangling over small details.
· Too little detail and court risks dismissing meritorious cases in exchange for efficiency. May not give the defendant sufficient of the claims.
Answer TC "Answer" \f C \l "2" 
· Must respond to every one of plaintiff’s complaints

· If response fails to address a complaint, it is seen as an admission (Rule 8(d))
· Defendant must either: admit or deny plaintiff’s claims
· If party is without knowledge or information sufficient to form a belief as to the truth of an averment, a party shall deny.
· Defendant cannot deny undisputed facts

· Defendant may include:
· Cross-claims: claims by defendant against third parties
· Counter-claims: claims by defendant against plaintiff
· Compulsory counter-claim TC "Compulsory counter-claim" \f C \l "3"  – arises out of the same transaction from which plaintiff’s claims arise
· Defendant’s compulsory counter-claims must be brought at the time plaintiff brings its claim, otherwise it will be precluded.

· Permissive counter-claim TC "Permissive counter-claim" \f C \l "3"  – does not arise out of the same transaction

· Permissive counter-claims can be brought either at the time the plaintiff brings its claim or afterwards – it may involve claims against the plaintiff that do not arise out of the same claim or arises against another party over which the court does not have personal jurisdiction.
· Reply – pleading made by plaintiff – only permitted where defendant has filed counterclaim, expressly denoted as a counterclaim.
· Allocating the Elements – there are three burdens and they usually fall together
· Burden of Pleading

· Burden of Production

· Burden of Proof

· We usually determine which party has the burden based on:

· Statute

· Precedent

· Policy

· Party with most information available about the element generally has the burden.

· Party who claims the more unusual event generally has the burden

· Party filing a disfavored claim (i.e. defamation) has the burden

· Where there is little evidence available, the burden of proof is crucial to determining which party will prevail.

· Fraud TC "Fraud" \f C \l "4"  – requires higher standard of pleading (Rule 9)

· Plaintiff must plead fraud with particularity.

· There is very little difference between a breach of contract claim and a Fraud claim, but breach of contract only allows compensatory damages. 

· Fraud allows party to get punitive damages and therefore has a higher standard of pleading.

· Fraud can be pleaded offensively or defensively – if pleaded as a defense, defendant need not plead with particularity.

Amending Pleadings TC "Amending Pleadings" \f C \l "2"  (Rule 15) – generally, Federal Rules of Civil Procedure are liberal in giving permission to amend pleadings.

· Plaintiff has an automatic right to amend before defendant files its answer (motions do not count).

· Defendant has a right to amend within 20 days of serving its answer.

· Otherwise, a party is permitted to amend with leave of the court - if “justice so requires”
· “Justice” depends on weighing prejudice to non-amending party if amending is permitted vs. prejudice to amending party if amending is not permitted

· As time passes, amending will be more prejudicial to non-amending party

· Court will grant leave to amend more freely while discovery is ongoing vs. after discovery is complete.

· Relation back (Rule 15(c)) TC "Relation back (Rule 15(c))" \f C \l "3" 
· for purposes of the Statute of limitations, a claim asserted in an amended pleading may relate back to the date of the original pleading when:
· relation back is permitted by the law that provides the statute of limitations applicable to the action; or

· the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading; or
· 15(c)(3)(B) – the amendment changes the party or the name of the party against whom a claim is asserted if the claim or defense asserted in the amended pleading arose out of the conduct transaction, or occurrence set forth in the original pleading and the newly named party has received notice of the action so that it will not be prejudiced in its defense and …
Pretrial Conference TC "Pretrial Conference" \f C \l "2"  (Rule 16) and Pretrial Order (Rule 16(e)
· Pretrial conferences involve the judge in managing / overseeing the case.
· Under Rule 26(f) parties are required to meet together to schedule disclosure and formulate discovery plan. This must happen at least 21 days before Pretrial conference with judge.
· Several pretrial conferences can occur, but at final pretrial conference, judge sets plan for trial with parties (Rule 16(d)).
· Pretrial order – after final pretrial conference, judge creates the pretrial order that supersedes the pleadings, and controls the subsequent course of the action.
· Pleadings basically disappear after a pretrial order is issued.

· For parties’ to amend their claims, they must amend the pretrial order, but a pretrial order “shall be modified only to prevent manifest injustice.”

· This is a much higher burden than liberal “when justice so requires” standard for amending pleadings.
Motions / Pretrial Motions TC "Motions / Pretrial Motions" \f C \l "2" 
· Each party can file only one pretrial motion

· Pretrial motion may contain multiple defenses, but there must only be one pretrial motion.
· Motion for More Definite Statement of the Complaint must be made as a pretrial motion.

· Making a Pretrial motion may affect party’s ability to raise a defense later.

· Rule 12(h) – The Defenses below will be waived unless included in first response, whether it be through Pretrial motion or Answer. If party’s first response is an answer, the defenses will be waived if they’re not included in the answer, unless party is later allowed to amend Answer:

· Personal jurisdiction

· Improper venue

· Insufficiency of process

· Insufficiency of service of process

· If defenses are not included in first response, then they cannot be raised later.
· Note: Objection to SMJ can be raised at any time during the first litigation.
· Demurrer TC "Demurrer" \f C \l "3"  (failure to state a claim upon which relief can be granted) – defense asserted by defendant stating, even if all of the facts stated in plaintiff’s complaint are true, the law provides no remedy (Rule 12(b)(6)
· Court decides motion based on only the pleadings.

· Court must assume all facts asserted in plaintiff’s complaint are true

· Generally not granted because plaintiff has ability to amend complaint

· If after liberal amending plaintiff can still not state a claim, then court may grant demurrer.

· Motion to Strike (Rule 12(f)) TC "Motion to Strike (Rule 12(f))" \f C \l "3"  – May be used:
· Like a 12(b)(6) demurrer, but against a single allegation –even if the allegation is true, the law provides no remedy 

·  To strike any “redundant, immaterial, impertinent, or scandalous matter
· granted to avoid prejudicing the moving party – when allegations in complaint have no relation to the case, are unnecessarily confusing, are overly long and detailed, or if allegations are unnecessarily derogatory
Disclosure / Discovery
· Created to avoid surprises so that most, if not all evidence is known to all parties after Discovery.

· Parties will gain knowledge of relevant facts.

· Parties will gain knowledge of opposing parties’ claims / defenses.

· Party-driven process – very little interference from the judge.

· Rules of discovery are more liberal than rules of admissibility.

· Information that is not admissible is discoverable.

Rule 26 TC "Rule 26" \f C \l "2" 
Disclosure – information must be handed over to opposing party automatically, without court order or opposing party’s request
· 26(a)(1)
· (A) disclosure must include name, known address, and telephone number of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses, unless solely for impeachment, identifying the subjects of the information
· But if you might want to use the evidence for something other than impeaching, you must include it in your disclosures – it’s always safer to include it so you guarantee it can be used later in your case.

· (B) parties must disclose all documents, data compilations, and tangible things that are in its possession or control that the disclosing party may use to support its claims or defenses, unless solely for impeachment

· not documents that the other side may use to support its claims or defenses

· not things exempted under 26(a)(1)(E)

· (C) computation of any damages claimed by the disclosing party and documents on which calculation is based


Scope of Discovery TC "Scope of Discovery" \f C \l "3" 
· 26(b)(1) – allows parties to discovery any matter, not privileged, that is reasonably calculated to lead to admissible evidence, without court order
· (Broader discovery) For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action.
· Relevance TC "Relevance" \f C \l "3" 
· Relevance ties the evidence to the substantive law – information is irrelevant if substantive law denies the significance of the information.

· Examples:

· defendant’s motive for breaching a contract is generally irrelevant

· Financial background of a party (for purposes of paying judgment) are generally irrelevant
· Exception: Disclosure of insurance policies are relevant. (Rule 26(a)(1)(D)
· Attorney-Client Privilege TC "Attorney-Client Privilege" \f C \l "3" 
· 26(b)(5) – a party may withhold relevant information otherwise discoverable by claiming that it is privileged or produced in anticipation of litigation
· privilege trumps relevance – so even if material is relevant, if it’s privileged, it’s not discoverable

· Fifth Amendment Privilege
· Civil trials – defendant can be called to testify and if invokes fifth amendment and refuses to testify, it can be held against him.

· Criminal trials – defendant cannot be compelled to testify and if he fails to testify, it cannot be held against him

· Attorney Work Product (Rule 26(b)(3) TC "Attorney Work Product (Rule 26(b)(3)" \f C \l "3" 
· Information collected in anticipation of litigation is generally not discoverable, even if it is relevant and does not fall under attorney-client privilege
· Witness statements are generally covered under Work Product, but witness identities are not.

· Attorney Work product is discoverable only if party seeking discovery can show:

· That it has substantial need for the information in preparation for the case

· That it cannot, without undue hardship, obtain the substantial equivalent of the materials through other means (i.e. information from interview with deceased individual, etc.)

· Opposing counsel’s conclusions and opinions are not discoverable.
· Information applies to other parties who collect information at the direction of counsel, in anticipation of litigation.

· Information from non-testifying expert witnesses is generally not discoverable unless party seeking discovery can show exceptional circumstances (example: that the expert’s examination occurred right after an accident – this was such a crucial time that no other means of discovering the information is adequate) – Rule 26(b)(4)(B)
· Protective Orders (26(c))
· Private matters are generally subject to discovery, except in rare circumstances.
· Confidentiality agreements with other parties not involved in the litigation have no affect on discoverability of information – the court is not bound by those contractual agreements.
Document Production, Inspection of Land and Other Tangible Things (Rule 34) TC "Document Production, Inspection of Land and Other Tangible Things (Rule 34)" \f C \l "2" 
· requesting party should define its request clearly to obtain what they want to avoid collecting too much or too little
· party should define what it means by “documents”

· i.e. Is a photograph a document? A diskette?

· documents can include all forms of documents and information must be turned over the way they are normally stored
· party may inspect land
· Rule 34(c) – party can compel a non-party to produce documents or submit to an examination

Interrogatories (Rule 33) TC "Interrogatories (Rule 33)" \f C \l "2" 
· written set of questions sent to opposing party
· can be maximum of 25 questions long

· opposing party must respond within 30 days, unless otherwise agreed

· opposing party must perform reasonable investigation to determine the answers to the questions – cannot claim no knowledge if information is discoverable with reasonable investigation

· if answer to questions can be obtained from opposing party’s records, opposing party can simply turn over the records

· Interrogatories can not be sent to non-parties, but non-parties can be deposed

Depositions (Rule 30) TC "Depositions (Rule 30)" \f C \l "2" 
· Generally, an oral examination of a party or non-party

· The examination is recorded and the witness is under oath
· Witness is not required to review anything before hand and may respond with “I don’t know.”

· Very expensive
· Lawyers for all parties can be present

· Can’t exceed one day of 7 hours

Mental and Physical Examinations (Rule 35) TC "Mental and Physical Examinations (Rule 35)" \f C \l "2" 
· Upon a party’s motion and upon a showing of good cause a court may order the mental or physical examination of a party (or person under the control/custody of a party) when the mental or physical or physical condition of a party (or person under the control/custody of a party) is in controversy (i.e. when calculating damages, proving injuries, etc.)
Admissions (Rule 36) TC "Admissions (Rule 36)" \f C \l "2" 
· Written request by one party to another to admit certain facts
· Can only be used against another party (admission does not apply to non-parties)

· Party may admit or deny the facts, but may not claim lack of information or knowledge unless it makes a reasonable inquiry and the obtainable facts are insufficient.

· Party must only admit facts that, after reasonable inquiry, it believes to be true

· If party admits, then the issue is taken completely out of controversy and neither party must submit evidence on these issues.

· If party fails to admit or deny within 30 days of the request, the facts are deemed admitted.
· If party admits, those facts are only deemed admitted for the individual case and cannot be used for preclusion in other cases.
· Failure to admit/disclose can result in Sanctions (Rule 37).
Sanctions (Rule 37) TC "Sanctions (Rule 37)" \f C \l "2" 
· Attorneys must first try to work out Discovery disputes on their own.

· If attorneys cannot come to an agreement, then counsel can make a motion for:

· Order to Compel – Rule 37(a)
· Protective Order – Rule 26(c)
· Sanctions – Rule 26(g)(3) or Rule 37
· Fee shifting

· Fines

· Default

· Court may impose sanctions against party who fails to comply with discovery
· In most cases, non-complying party will pay costs to party seeking discovery.

· In rare and extreme cases, non-complying party may have evidence excluded.
Summary Judgment (Rule 56) TC "Summary Judgment (Rule 56)" \f C \l "2" 
· Granted by the judge when the fact finding function of a jury is not needed.

· Allows court to dismiss claims without merit, but unlike demurrer, allows court to hear all of the evidence brought out in discovery

· Motion for Summary Judgment can be made during Discovery or after discovery is completed.

· Courts are more likely to grant motion once discovery is completed.

· Either party can move for Summary Judgment, but it is most often granted to defendants.

· Plaintiff has the burden of pleading, production, and proof on all elements of its claim.

· Defendant need only show that plaintiff has failed its burdens.

· Defendant has burden of making the motion, but then only needs to show that plaintiff has failed its burden.

Asks:

1. Are there genuine issues of material facts in dispute?

a. If there is a dispute about a fact that is not determinative of the case, then the fact is immaterial and judge can still grant summary judgment.

If the answer is “yes”, the motion for Summary Judgment will be denied.
· Court decides the motion based on the evidence.

· Need not assume pleadings are true.

· Court must assume truth of the evidence and then decide whether the evidence presents a genuine issue of material fact in dispute.

· Court cannot weigh credibility of the evidence – if evidence shows a genuine issue of material fact in dispute, then court should deny motion for Summary Judgment.

· Affidavits / Depositions submitted as evidence must be based on personal knowledge and must state the facts on which the individual is basing its conclusions (i.e. deponent knew the defendant, saw him sign the contract, where he saw him, when, etc.). 

· Court can only weigh evidence that would be admissible at trial – if the evidence wouldn’t be admissible, then it wouldn’t present a genuine issue of material fact in dispute that could be presented to the jury.
Personal Jurisdiction TC "Personal Jurisdiction" \f C \l "1" 
· Personal Jurisdiction refers to a court’s ability to exert the power over the individual parties.

· Personal Jurisdiction cannot lie without proper Service of Process – the territorial limits of Service of Process are the same as those for Personal Service

· Generally Federal Courts have the same personal jurisdiction as the State courts in which it sits.
· In certain situations, Federal Courts can extend their personal jurisdiction slightly beyond the reaches of the State courts. (Rule 4(k)
· Service of a summons or filing a waiver of service is effective to establish [a federal court’s personal] jurisdiction over the defendant:

· who falls under federal personal jurisdiction because of a federal statute 4(k)(1)(c) and 4(k)(1)(d)
· who is a third party joined under Rule 14 or 19 and is served within a judicial district of the United States and not more than 100 miles from the place from which the summons issues – Bulge Jurisdiction – 4(k)(1)(B)
· if exercising personal jurisdiction doesn’t violate the Constitution, the plaintiff’s claim arises under federal law, the defendant has minimum contacts with the United States, but is not subject to the personal jurisdiction of any state court 4(k)(2)
· Concept of Personal Jurisdiction exists to maintain sovereignty and to protect individual liberty through Due Process – it avoids unfairness to parties.
· Due Process – no state shall deprive any person of life, liberty, or property without due process of law, nor deny to any person within its jurisdiction equal protection of the law

· Defendant can attack personal jurisdiction directly or through Due Process argument – distant forum abuse and lack of notice occurring in cases where court lacks personal jurisdiction would not qualify as “due process of law” 
· Distant forum abuse – case brought in a state far from defendant’s home – state that defendant knows nothing about
· Lack of notice – defendant might be able to defend against the claim if she received proper notice
· State sovereignty – is the forum state invading the sovereignty of the state in which the defendant lives?

· Plaintiff chooses where to bring its case. If Defendant challenges the court’s personal jurisdiction, plaintiff has burden of proving that court has personal jurisdiction over the defendant. Plaintiff can seek discovery just on personal jurisdiction if there is not enough information otherwise available.
· Defendant can avoid personal jurisdiction in the forum state by bringing a case first – either suing plaintiff for related claim or by seeking a declaratory judgment of the matter disputed – seeking a declaratory judgment asks the court to determine the issue on which plaintiff would sue if plaintiff brought a case (i.e. was this / would this be infringement on copyright, etc?)
· Plaintiff and Defendant, when negotiating contract terms, should always consider forum selection clauses to avoid potential problems in the event of breach.
· Defendant can be subject to a Court’s personal jurisdiction in four ways:

1. Presence/Traditional Basis TC "Presence/Traditional Basis" \f C \l "2"  (in personam jurisdiction)

· In personam jurisdiction – whenever a defendant is physically served with process within the state, the court gains in personam jurisdiction.

· COURT SPLIT: Lower courts are split on whether personal service within the jurisdiction must also satisfy the fairness requirements set out in minimum contacts. Example: What if defendant was personally served with process while flying over the forum state? Technically, he would be within the state’s borders and therefore within its personal jurisdiction.
2. Consent TC "Consent" \f C \l "2" 
· Can be through contractual agreement (i.e. officers of corporation, back of cruise ticket) – almost all contracts will be enforced unless clause is unconscionable, etc.
· Clauses can contain:

· Choice of forum – “defendant agrees that it will submit to the jurisdiction of any state or federal court”

· This clause states that defendant will submit to a forum, but it doesn’t say that a case cannot be brought in any forum outside the U.S.

· Exclusive forum selection clause – “all claims arising out of this contract will be brought exclusively in the Court of the Queens Bench, London, UK”

· Choice of law – “all claims arising out of this contract will be governed by the laws of the State of NY.”
· Arbitration clauses – all claims arising out of this contract will be submitted to binding arbitration
· Cognovit clauses – “defendant confesses judgment and without further proceedings, plaintiff may enter judgment against him”
· These clauses allow for absolute liability in the event of a breach. They are rarely used and always unconscionable in consumer transactions – they may be used with corporate parties.
· Can be through willingly submitting to the personal jurisdiction of a court that does not normally have personal jurisdiction over the defendant (i.e. defendant fails to object to personal jurisdiction).

· Regardless of whether defendant fulfills minimum contacts test, it can consent contractually to fall under a court’s personal jurisdiction.
· Special Appearance – an appearance to dispute jurisdiction, but with agreement that defendant cannot be personally served during this appearance
3. Domicile TC "Domicile" \f C \l "2"  (individuals) / State of Incorporation or Principal Place of Business (State of Headquarters) (Corporations)
· Party is subject to General Jurisdiction in this state.

· Corporations are subject to general jurisdiction in state in which it is incorporated and state in which its headquarters is located

· Individuals are subject to general jurisdiction in state in which they are domiciled. 

4. Minimum Contacts Test TC "Minimum Contacts Test" \f C \l "2"  –used to determine whether court has jurisdiction over the defendant – to be subject to court’s jurisdiction, defendant must have minimum contact with the territory such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice
· Specific Jurisdiction – where defendant’s contacts with forum state are low, then court only has jurisdiction for a specific claim and plaintiff can only sue for that specific claim in that forum state.

· General Jurisdiction – where defendant’s contacts with the forum state are continuous and systematic, it can be sued in the forum state for any claim.
· How much does defendant sell in the forum?

· What proportion of defendant’s sales are from forum state?

· How many customers does defendant have in forum state?

· What proportion of defendant’s customers are from forum state?

· How many hits on defendant’s web site are from forum state?
The Minimum Contacts test is determined by:

· Defendant’s level of contacts and nature of those contacts – the higher level of activity defendant conducts in state, the more likely it is to be subject to court’s personal jurisdiction “Defendant must purposefully avail itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of the law” Defendant must purposely direct action toward the forum.

Contacts – ways to direct action toward the forum
· Own property in the forum

· To attach to property, must own property at time suit is filed.

· Solicit business in forum state

· advertise in the forum state

· employ representatives in forum state

· ship items to forum state

· bill customers in forum state

· file lawsuit against the plaintiff in this state

Nature of Contacts

· Are plaintiff’s claims related to defendant’s activity?

· The more closely related plaintiff’s claim is to defendant’s activity, the more likely there will be jurisdiction and vice versa.

· Which party initiated the contact? Did defendant or plaintiff bring the product into that forum and does Defendant serve that forum? Did defendant introduce the product into the stream of commerce in this forum?
· If defendant did, then court more likely to have jurisdiction.

· If plaintiff brought the product into that forum and there is no other contact, no jurisdiction over defendant.

· COURT SPLIT: Some courts think placing the product in the stream of commerce and reasonably anticipating that the product could enter the forum is enough to establish purposeful availment. Other courts disagree.
· Did the defendant purposefully avail itself to the forum?

· Did defendant seek to serve the forum market?

· Did defendant derive benefits from forum law? (i.e. filing lawsuits outlined above, being protected by forum laws)
· Did defendant anticipate being brought into forum state court? Does defendant pay insurance in the forum state (to protect against suits from in-state residents)?

When defendant has casual and isolated contacts with the forum and plaintiff’s claim is unrelated to defendant’s forum activity, court will not have personal jurisdiction.

· (Corporate): A defendant that serves to a national market is more likely to be within the jurisdiction of a given state than a defendant who serves a local market that doesn’t include the forum state. Example: World-wide Volkswagen – local tire company selling tires in NY is not likely to be within the jurisdiction of a Nevada court, whereas Volkswagen, a national retailer, will be within the Nevada court’s jurisdiction.

· (Individual): A defendant who gets into a car accident in a state and has no other contact with the state is unlikely to be within the jurisdiction of that state for unrelated breach of contract claim. But he will be within the forum state’s jurisdiction if he is sued for claim directly related to that accident (see relation of plaintiff’s claim)

(see notes from 9-7-04 / 9-9-04 and Practice Test analysis)

· “Substantial fairness”
· burden on defendant to litigate in forum

· it is burdensome for out-of-state defendants to litigate and more burdensome as the forum’s distance from the defendant’s domicile (headquarters) increases

· it may be very burdensome for a foreign defendant 
· burden on plaintiff to litigate in this forum

· burden on plaintiff to litigate in another forum

· interest of forum state in enforcing its law

· interest of interstate judicial system in obtaining most efficient resolution to controversies

· deference to foreign courts over only foreign parties – see Asahi 

· multiple litigation in multiple states – if parties could combine cases, it would be more efficient – court might exert jurisdiction for efficiency

· shared interests of the states in furthering the substantive and social policies

· shared substantive regulatory enforcement – i.e. regulation of the insurance industry

**NOTE** COURT SPLIT:
Case law suggests that Minimum Contacts is determined through the balancing of the above factors. Lower Courts are split on whether after you establish minimum contacts, you must also show fair and reasonable to hold defendant within personal jurisdiction of court. Some courts say that if holding defendant to be within personal jurisdiction is very fair but defendant has fewer contacts, court may uphold jurisdiction. Similarly, if contacts are substantial but upholding jurisdiction will be somewhat unfair, court may still uphold jurisdiction. Others courts say that defendant is not within court’s personal jurisdiction unless you establish minimum contacts – once plaintiff establishes defendant’s minimum contacts, that’s the end of it.
There are four types of cases:

· Where Defendant’s contacts are casual and isolated to forum and plaintiff’s claim is unrelated to forum activity, there’s never personal jurisdiction

· Where Defendant’s contacts are casual and isolated to forum and plaintiff’s claim is related to forum activity, there’s sometimes personal jurisdiction.
· Where Defendant’s contacts are continuous and systematic and plaintiff’s claim is unrelated to forum activity, there’s sometimes personal jurisdiction.
· Where Defendant’s contacts are continuous and systematic and plaintiff’s claim is related to forum activity, there’s always personal jurisdiction.
**Note: Defendants must always fulfill the minimum contacts test unless:

they consent to being subject to court’s personal jurisdiction
Or
they are subject to in personam jurisdiction (but Court’s are split and even with in personam, defendants may still need to fulfill minimum contacts)
**Note 2: Whether the plaintiff must establish general jurisdiction or specific jurisdiction depends on the facts and the structure of the pleadings.

Example: In Helicopteros case, plaintiff tried to claim damages for negligence of defendant’s pilots. They tried to establish general jurisdiction. But had they framed their issue differently and said they were suing for negligent training of the pilots (who were trained inside the forum state), it would have been a question of specific jurisdiction. The injuries would have arisen directly from the contract for training.
· Full-Faith and Credit Clause (Article V of Constitution) – Full faith and credit shall be given in each State to the public Acts, Records, and judicial proceedings of every other state.
· Judgments entered without personal jurisdiction are not entitled to Full Faith and Credit and are subject to collateral attack – collateral attack is an attack on a judgment other than through a direct appeal
Long Arm Statutes TC "Long Arm Statutes" \f C \l "2" 
· Minimum Contacts test (Constitutional Standard) sets out the maximum allowable personal jurisdiction for courts.
· Most states do not exercise full limits of Constitution, but instead create Long Arm Statutes that are more limited.

· This limitation means that the court will not go beyond the statute if it determines that it can’t gain personal jurisdiction under the statute. Still on an exam, you would want to discuss the Constitutional analysis, even if the statute didn’t apply.

· Courts probably don’t go to full extent of the Constitution to avoid unfairness to out of state plaintiffs and to limit the amount of litigation inside the forum.

**Note: When answering personal jurisdiction questions with long arm statutes first determine whether long arm statute applies:
· if yes, then ask if long arm statute is constitutional

· if no, then ask whether court could exert personal jurisdiction through the Minimum Contacts test anyway (Constitutional analysis)
Courts are limited by the long arm statute in real life, but for purposes of exams, you should talk about the Constitutional analysis.
Venue TC "Venue" \f C \l "1" 
· States are divided into different Federal Districts. Venues are generally arranged along district lines.
· Venue is never subject to collateral attack.

· Venue statutes determine which county in which the case will be brought.

· Purpose of Venue rules: An attempt to allocate business among those courts that have both subject matter and personal jurisdiction.

· Venue rules can affect which lawyers/law firms can bring the case.
· Federal Rules governing venue are written in 28 USC 1391 (page 322-24 in supplement)

· (a) – venue in diversity of citizenship cases
· (b) – venue in federal question cases

The wording of subsections (a) and (b) are virtually identical. Unless otherwise provided by law, cases can only be brought in:

· (a)(1) and (b)(1) – a judicial district where any defendant resides, if all defendants reside in the same State

· (a)(2) and (b)(2) – a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated

· (a)(3) and (b)(3) – a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought. (relates to Bulge Jurisdiction – 4(k)(1)(B))
· Subsections (a)(3) and (b)(3) only apply when (a)(1), (a)(2), (b)(1), & (b)(2)

· ** Subsections (a)(3) and (b)(3) do not operate to pull American defendants into any jurisdiction/venue when the other defendants are foreign defendants. If they did, it would pull an American defendant into any federal district, even if it wouldn’t normally be subject to this jurisdiction/venue.

· (c) – venue for corporate defendants

· (d) – venue for aliens and alien corporations

· for purposes of venue, alien can be sued in any district

· (e) – venue when suing Officers of the United States in their official capacity

· (f) – venue when suing foreign states

· Venue in claims against the United States – 28 USC 1402 (page 325)

· Transfer of Venue – 28 USC 1404 TC "Transfer of Venue – 28 USC 1404" \f C \l "2" 
· Either party can ask for change of venue if it files a timely objection – defendant more likely to ask for transfer – plaintiff can ask for transfer of venue, but probably wouldn’t because it had choice of where to file its case.
· “For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.”

· Defendant must first show that new district is a place where it might have been brought, using 28 USC 1391.

· Defendant must then show that the new venue is more convenient:

· Burden on defendants is less in new venue (shorter distance from defendants’ homes, defendants’ headquarters/place of business).

· Burden on witnesses/defendant’s employees is less in new venue.

· Statute gives no real guidance on what it means by convenience, so just common sense.

· Courts cannot transfer to:
· State courts

· Foreign courts

If parties wanted to file in these courts, they would have to re-file.

· When there is a transfer of venue, the transferee court must apply the choice of law standards of the transferor court.
· Motion for Dismissal on the grounds of Forum Non Conveniens TC "Motion for Dismissal on the grounds of Forum Non Conveniens" \f C \l "2" 
· Only Defendant can file motion asking court to dismiss the plaintiff’s claim in the forum because it is inconvenient to litigate there. Defendant must show that there is another jurisdiction/forum under which all parties fall.
· Plaintiff cannot seek dismissal based on forum non conveniens

· To determine whether to grant the motion, the court weighs factors:

· Private Factors

· Ease of access to the evidence

· Availability of the witnesses

· Cost of getting witnesses

· Possibility of viewing premises (if applicable)

· Whether law in new forum is less favorable to plaintiff.
· Public Factors

· Court congestion
· Local interest in having local questions answered by local courts

· Forum familiarity with substantive law (i.e. Carnival Cruise Lines)
· Unfairness of burdening jurors with jury duty for case not related to forum
· Law that is less favorable to plaintiff in the new forum is not enough to warrant denial of defendant’s motion for transfer.

· See Poper Aircraft v. Reyno, page 2, notes 9-23-04

Subject Matter Jurisdiction TC "Subject Matter Jurisdiction" \f C \l "1" 
· Subject Matter Jurisdiction refers to the types of cases/disputes a court can hear.

· General Jurisdiction – If a court has general subject matter jurisdiction, it can hear any case between two persons unless there is a legal authority that restricts it.
· Limited Jurisdiction – a court can only hear certain types of questions.
· Many times, State and Federal jurisdiction are concurrent and party has choice of where to file its complaint.

· All Federal Courts are courts of limited jurisdiction

· If one Federal District Court has subject matter jurisdiction, all district courts have subject matter jurisdiction.

· Federal Courts can only hear cases that the Constitution permits and that Congress allows.

· Constitution says that Federal Courts can hear cases:

· arising under the Constitution, the Laws of the United States, and Treaties

· affecting Ambassadors
· of admiralty and maritime jurisdiction

· between two or more States

· between a State and a citizen of another State

· between Citizens of different States

· between a State, or a citizen thereof, and foreign States, or citizens thereof

· Congress can further limit the scope of federal subject matter jurisdiction within the restrictions established by Article III of Constitution, but Congress can’t give more than the Constitution allows.
· Federal Courts have exclusive jurisdiction over cases involving copyrights, trademarks, and patents. – 28 USC 1338
Federal Questions – 28 USC 1331 TC "Federal Questions – 28 USC 1331" \f C \l "2"  (i.e. arise out of the Constitution or Federal legislation) – (page 313 in Supplement) – “The district courts shall have original jurisdiction over civil actions arising under the Constitution, federal statutes, or treaties.”
· Arose because it is better to have Federal Judges determine federal questions.

· In Federal Question cases, there is no minimum amount in controversy.

· The Federal nature of the claim must be apparent from the pleadings.

· Well-pleaded complaint rule – federal nature of the claim must appear in the plaintiff’s claim and not in the defendant’s answers
· The Federal nature of the claim must be essential to an element of plaintiff’s cause of action.

· Whether the court has subject matter jurisdiction depends on the nature of the claim, not the defendant’s defense.

· So if plaintiff brings claim that would not fall within the subject matter jurisdiction of the district courts, and defendant raises defense that arises under the Constitution or Federal statute, the district court still lacks subject matter jurisdiction.

· If defendant seeks declaratory judgment and brings a case first, determination of subject matter jurisdiction depends on the claim that plaintiff would have brought, had plaintiff brought the action first.
· Supreme Court of the United States can hear appeals from the highest court of any state, but only in cases involving Federal questions – court cannot interpret state law.
· Supreme Court rarely hears cases as a trial court with original jurisdiction

Diversity of Citizenship – 28 USC 1332 TC "Diversity of Citizenship – 28 USC 1332" \f C \l "2"  – (page 313 in Supplement)
· Arose because it is thought that State courts would favor party from its state.
· Citizenship of the individual is determined by her domicile or presence within the state and the intent to make that state your permanent home

Requirements:
· amount in controversy must exceed $75,000
· dismissal for failing to satisfy the amount in controversy requirement is only appropriate when there is legal certainty that the claim is for less
· if plaintiff’s claim is far in excess of what he is likely to recover, court may dismiss

· plaintiff’s failure to recover the damages he claims is not enough to dismiss for failure to meet amount in controversy requirement

· amount in controversy is difficult to determine when plaintiff asks for an injunction
· COURT SPLIT on which party’s point of view to look at to determine if requirement is satisfied – but for our purposes, as long as one party fulfills requirement, we should assume court has SMJ

· Aggregation –plaintiff can pool all of its claims to meet the amount in controversy, but courts are split on whether multiple plaintiffs may aggregate.
· at least one party must a citizen of a State (not just United States)

· complete diversity – no plaintiff can be from the same place as any defendant

· parties must be citizens of different states at the time the claim is filed, not the time the accident occurs 
· for purposes of diversity, there cannot be an alien plaintiff and an alien defendant

· complete diversity is required by the case law, not the constitution – Constitution only requires minimum diversity

· permanent resident aliens are considered citizens of the states in which they live for purposes of diversity – 
· but permanent resident alien cannot sue another alien because the Constitution doesn’t allow it – Article III says that our courts can only hear claims between US citizens and aliens, not between aliens and aliens.

· Curing defect of subject matter jurisdiction - 
Supplemental Jurisdiction – 28 USC 1367 TC "Supplemental Jurisdiction – 28 USC 1367" \f C \l "2" 
· Allows courts to hear claims that they wouldn’t normally be able to hear – but these claims are related to the claims arising under 28 USC 1331 and 28 USC 1332
· But courts can refuse to hear claims under Supplemental jurisdiction (1367(c)(4))
· 1367a – district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy.
· To be part of the same case or controversy:
· The claims must share a common nucleus of operative fact

· We would expect to be able to try both claims together

· 1367b – limits district courts’ ability to exercise supplemental jurisdiction when doing so would be inconsistent with 1332 – cannot use 1367 to circumvent 1332 or joinder rules 14, 19, 20, or 24
· 1367c – Court may decline to exercise supplemental jurisdiction – example if court dismisses all claims over which it has original jurisdiction, it may (but doesn’t have to) decline to hear the claims that it could only hear because of supplemental jurisdiction.
· Supplemental Jurisdiction does not require $75,000 minimum amount in controversy

Defect in Court Subject Matter Jurisdiction TC "Defect in Court Subject Matter Jurisdiction" \f C \l "2" 
· Court can dismiss a case for lack of proper Subject Matter Jurisdiction:

· on its own, without party suggestion

· at the suggestion of a party
· Subject matter jurisdiction of a court cannot be collaterally attacked – if defendant contests subject matter jurisdiction and loses on the merits, defendant cannot collaterally attack the judgment.

· Party must contest subject matter jurisdiction at first litigation or not at all. Subject matter jurisdiction is not subject to collateral attack.
· Such collateral attack is permitted for personal jurisdiction.

· Example: If defendant fails to appear in first case and therefore defaults and has judgment entered against him, he cannot collaterally attack the judgment.

· Parties cannot concede that the court has subject matter jurisdiction and cannot waive their rights to object – it’s not up to the parties like with questions of personal jurisdiction.

· There are greater political implications from getting subject matter jurisdiction wrong.
· Congress wants Federal Courts to determine federal questions of law, and care less about Diversity Cases because they turn on applications of State law – so Congress gives broader subject matter jurisdiction to Federal Courts in Federal Question cases

Removal TC "Removal" \f C \l "1" 
Only the Defendant can have a case removed to federal court.

28 USC 1441(a) – unless otherwise expressly provided by Congress, any civil action filed in State court can be removed to Federal court if the District Court has original jurisdiction (Federal Question, Diversity Jurisdiction, Admiralty, Ambassadors)
28 USC 1441(b) – exceptions to 1441(a) – Federal Question cases can always be removed, regardless of the citizenship of the parties. But Diversity Jurisdiction cases can only be removed if none of the named defendants are citizens of the State in which the action is brought.
28 USC 1446 – Procedures for removal TC "28 USC 1446 – Procedures for removal" \f C \l "2" 
· Defendant must file notice of removal with Federal District court within 30 days of being served with whatever document first notifies him that the district court has original jurisdiction

· initial complaint, amended complaint, summons, can all give defendant notice that district court has original jurisdiction –  30 days measured from first notice defendant receives.
· Defendant cannot remove on the basis of Diversity Jurisdiction (1332) more than 1 year after commencement of the action
· So even if defendant first receives notice that district court has original jurisdiction more than 1 year after plaintiff begins the action (i.e. plaintiff amends pleading after 1 year and gives notice to defendant that federal district court now has original jurisdiction), he cannot remove.

· State court has no say in removal process – after Defendant files notice of removal, Federal Court takes over.

· If plaintiff wants to fight removal, he must do so in the Federal Court, asking federal court to remand to state court. 
Choice of Law TC "Choice of Law" \f C \l "1" 
In Diversity of Citizenship cases, Federal law should not be used to determine substantive matters, but Federal procedural laws can apply. Generally, application of Federal substantive law to a diversity case is Unconstitutional. Federal Rules/laws can sometimes be interpreted as both substantive and procedural – but if the Federal law can be rationally interpreted as procedural, its application is Constitutional.
When there is a conflict between Federal and State law, how does the court decide which to apply?

· Category 1 TC "Category 1" \f C \l "2"  – a conflict between a Federal Statute and a State Statute

1. Does the Federal Statute fairly construed, cover the issue and conflict with the State statute?

2. Is application of the Federal statute constitutional?

· If statute can be rationally interpreted as procedural, it’s Constitutional.

· Category 2 TC "Category 2" \f C \l "2"  – a conflict between a Federal Rule of Civil Procedure and a State statute

1. Does the Rule fairly construed, cover the issue and conflict with the State statute?

2. Is application of the Federal Rule constitutional?

3. Does application of the Federal Rule violate the Rules Enabling Act?

· Federal Rules are written by a committee and approved by the Supreme Court

· Courts have never found a Rule unconstitutional or inconsistent with the Rules Enabling Act, but Court has interpreted Rules narrowly. 
· Category 3 – Pure Erie Cases TC "Category 3 – Pure Erie Cases" \f C \l "2"  – a conflict between Federal common law and State statute / common law

· When laws are applied differently in Federal vs. State court, parties are encouraged to forum shop.
· Courts want to discourage forum shopping.

· Courts want to avoid inequitable application of the law (outcome is the same in different jurisdictions) 
· Federal common law exists in only a few areas. Where it does, it trumps State common law (i.e. Admiralty cases, certain farming cases)
· Conflict between Federal common law and State common law
· Modified Outcome Determinative Test: 
· Federal Courts must apply State substantive rules if the application of the Federal laws would cause forum shopping or if application of the Federal law would cause inequitable application of the laws.
· Remember blue color of brief covers example – that would be outcome determinative but wouldn’t cause forum shopping.

· Byrd Balancing Test – court will likely follow state law unless Federal court can show some strong interest
· State’s interest in having its rule applied
· Is the state’s interest bound up with the state created rights and obligations?
· Federal interest in having its rule applied
· The affirmative countervailing interest – the Federal Courts are independent and have their own interests.
· Likelihood that outcome will be different
If a federal court is unsure about the meaning of a State law, it has two options:

· Certification – some states, including NY, have adopted statutes that allow federal courts to certify questions to highest state courts for determination
· but certification takes a long time

· answers from state courts are generally too abstract because state court doesn’t have the case in front of it to know all of the facts, etc.

· in practice, many attorneys don’t like certification and rarely use it
· Abstention – if federal court feels that the issue can have widespread / grave effects on state law, court can refuse to make the determination and tell parties to take claim to state court 
Right to Jury Trial TC "Right to Jury Trial" \f C \l "1" 
Legal vs. Equitable Remedies TC "Legal vs. Equitable Remedies" \f C \l "2" 
· Right to a jury trial in Civil cases is guaranteed by the 7th Amendment and by Federal Statutes that state trial by jury is guaranteed.
· But this right does not extend to all civil trials.

· Courts used to be separated into Law Courts and Equity Courts – Law courts had juries, Equity courts did not.

· 7th Amendment only preserves right to jury trial based on what person would have been entitled to when the Constitution was written.

· There is no right to a bench trial.

· Congress can expand right to a jury trial, but it can never completely forbid it.

· General rules:

· If plaintiff is seeking damages, he gets a jury (legal remedy)

· If plaintiff is seeking injunction or specific performance, he gets no jury (equitable remedy.
· Modern Rule: Whether a party is entitled to jury trial depends on the Remedy Sought and the Nature of the Claim.

· If the remedy sought is one of those enumerated below (Remedies that existed at the time the Constitution was written), court follows 18th Century rule.
· If the remedy sought is based on some new cause of action created by statute, court compares Remedy Sought and Nature of the Claim to those that existed at the time the Constitution was written.

· Determine if the Remedy sought is legal or equitable (more important factor)
· Compare the statutory action to the 18th Century action.

Law (Entitled to Jury Trial)
Breach of Contract Actions for Damages

Replevin – action to recover personal property

Ejectment – action to recover land wrongfully in the possession of another

Writ of Mandamus – court orders a lower court or a public official to perform an act required by law

Writ of habeas corpus – civil writ, used most often in criminal cases




Equity (Not Entitled to Jury Trial)
Injunction – order that directs plaintiff to perform or refrain from performing some act

· if party refuses to obey, court may hold party in contempt, resulting in fining of party or jail time

Breach of Fiduciary Duty – trust beneficiary sues trustee

Declaration of Constructive Trust – prevents trustee from profiting from his abuse of trust

Rescission of a Contract – treated same as cancellation

Cancellation of a contract – treated same as cancellation
Reformation of a contract – to comply with the true intent of the parties

Accounting (Restitution damages) – legal action to compel a defendant to account for and pay over money owed to the plaintiff but held by the defendant (often the plaintiff's agent)
Action to Quiet Title - A proceeding to establish a plaintiff's title to land by compelling the adverse claimant to establish a claim or be forever estopped from asserting it –used to remove clouds from the title

Overlap TC "Overlap" \f C \l "2" 
· Plaintiff’s claims are not always solely legal remedies or equitable remedies, but can be a mixture of both.

· Example: Plaintiff can ask for injunction of defendant’s activity causing damage to his property and damages for harm already caused.

· Where an overlap occurs and where party makes a demand, judge allows jury to decide its issues first. 
· Judge is then bound by jury’s findings on the legal remedies for his determinations of the equitable remedies.
Rule 38 TC "Rule 38" \f C \l "2"  

· Both parties are entitled to jury trial, but one of them must demand a trial by jury (Rule 38(b)) otherwise their rights are waived Rule 38(d).
· Most parties will make demand in their first pleading.

· Demand must be made, by serving other parties with the demand, any time after first pleading and within 10 days of service of last pleading on that issue.
· If party amends pleading, 10 days runs from the time pleading was amended, not from date of original pleading.

· Party may demand trial by jury on only specific issues or on all issues triable by a jury. – Rule 38(c)

· If party makes general demand for trial by jury, court will grant trial by jury on all issues triable by a jury.

· Juries are generally seen as more emotional and more sympathetic than judges to the “little guy”.
** Note: Jury analysis does not apply where Judge grants a directed verdict.
· If case would not go to a jury anyway, right to a jury trial is irrelevant.

Declaratory Judgments TC "Declaratory Judgments" \f C \l "2" 
· Declaratory Judgments are actions filed by a would-be defendant, asking court to determine whether its actions are lawful.

· To determine whether parties are entitled to a jury trial, court asks what claim would-be plaintiff would have brought had it filed first.
· If would-be plaintiff would have sought legal remedy, parties would have right to jury trial.

· If would-be plaintiff would have sought equitable remedy, parties would have no right to jury trial.
Burden of Proof TC "Burden of Proof" \f C \l "2" 
· Burden of proof in Civil Cases is “by a preponderance of the evidence”

· By a preponderance of the evidence means:

· More probable than not

· More likely than not

· 51:49

· Plaintiff has burden of proof on elements for the causes of action.

· Defendant has burden of proof on elements for its affirmative defenses.

· If party fails to meet the burden, jury must find for the other party.

· If jury isn’t sure about an element and thinks that it is equally likely that party has proved its element (50:50), jury must find against party with the burden of proof.

· Burden of proof in criminal cases is “beyond a reasonable doubt.” This burden is much higher.

· Federal courts do not require unanimous jury verdicts.

· 28 U.S.C. §1983 TC "28 U.S.C. §1983" \f C \l "3"  – gives public officials immunity from suit for depriving a citizen of his constitutional/statutory rights if the official is acting in good faith

· If plaintiff brings a claim against official, official (defendant) has burden of pleading and proving good faith – plaintiff has no burden 
Example: There’s a collision in an intersection – parties go to court in a civil case and the central question is whether the light was green or red when X entered the intersection.
· Suppose jury is unsure, but thinks defendant probably ran the red light. How should jury rule?
· Jury should hold for the plaintiff – plaintiff satisfied the burden and proved that it was more probably than not that defendant ran the red light.
· Suppose jury is unsure, but thinks defendant probably didn’t run the red light. How should jury rule?
· Jury should hold for the defendant. Plaintiff failed its burden.
· Suppose jury is equally unsure and thinks it equally likely that defendant ran the red light or didn’t run the red light.
· Jury should hold for defendant – Plaintiff had the burden and failed.
**Note: Burden of persuasion/proof is only important in the case of a tie; in the event of a tie, party with burden of persuasion loses.

Types of Jury Verdicts TC "Types of Jury Verdicts" \f C \l "2" 
· Juries are not required to reveal what went into their decisions.
· General Verdict

· Jury renders a verdict, but we do not know how it decided each issue leading to its verdict.

· There are only a few issues that we know the jury must have decided in certain ways.

· Only the issues that were necessary for the jury’s verdict can be used as issue preclusion.
· Special Verdict 

· Judge asks jury to decide specific questions.

· Judge then enters judgment based on determinations of these questions.

· General Verdict with Interrogatories

· Judge asks jury to render a general verdict (i.e. guilty or not guilty) and also asks jury to determine some specific questions.

· If findings on issues are inconsistent with overall general verdict, judge can order a new trial.
Findings by the Court (Rule 52) TC "Findings by the Court (Rule 52)" \f C \l "2" 
· If a bench trial occurs, a judge must set out his findings of fact and conclusions of law. This is unlike jury verdicts that do not require jury to outline rationale behind verdict.

Taking the Case Away from the Jury TC "Taking the Case Away from the Jury" \f C \l "2" 
· Judges shape the way that juries render their verdicts through jury instructions, but under certain circumstances, the judge will take the case away from the jury completely or overturn the jury verdict.

· Demurrer, Summary Judgment, and Judgments as a Matter of Law (Directed Verdict and J.N.O.V.)
· Demurrer (12(b)(6) motion) TC "Demurrer (12(b)(6) motion)" \f C \l "3" 
· Can be made by either party, but only before discovery begins.
· To be granted, judge must find that even if all of the facts asserted by the non-moving party are true, the law provides no relief for the non-moving party.
· Judge must assume all of the facts in the non-moving party’s pleading are true.
· Judge can only base his decision on the pleadings.
· Summary Judgment (Rule 56) TC "Summary Judgment (Rule 56)" \f C \l "3" 
· Can be made by either party during discovery, or at the close of discovery, but before trial begins.
· To be granted, judge must find that there is no genuine issue of material fact that must be submitted to the jury. 
· Judge need not assume facts in pleadings are true.
· But Judge must assume that the evidence presented is true and cannot weigh the credibility of the evidence presented by both sides.
· Even if evidence is circumstantial, it may be enough to establish a disputed genuine issue of material fact.
· Judgment as a Matter of Law (Rule 50) TC "Judgment as a Matter of Law (Rule 50)" \f C \l "3" 
· Directed Verdict (50(a))
· Can be raised by either party after one party presents its case or at the end of trial, before the case is submitted to the jury.
· To be granted, judge must find that, based on the evidence, no reasonable jury could find for the non-moving party. 
· This is rarely granted.
· Judgment not withstanding the Verdict (J.N.O.V.) (50(b))
· Can be raised by either party after the jury has rendered its verdict, but only if the moving party also made a motion for Directed Verdict at the close of trial before the case was submitted to the jury.
· If the party moving for a JNOV did not move for a Directed Verdict at the end of trial before the case was submitted to the jury, the right to move for a JNOV is deemed waived.
· To be granted, judge must find that, based on the evidence, no reasonable jury could have reached the verdict reached here.
· Same standard as Directed Verdict, but granted more often. 
· Judge will usually deny motion for Directed Verdict and wait to see jury’s finding. If jury agrees with judge, then judge doesn’t have to do anything. If jury comes out with an irrational verdict, judge will issue JNOV.
· Scintilla Rule – minority view that’s more deferential to jury verdict – if there is even a scintilla of evidence for the nonmoving party, judge should not grant j.n.o.v. or directed verdict.
· Motion for a New Trial (Rule 59) TC "Motion for a New Trial (Rule 59)" \f C \l "3" 
· To make a motion for a new trial, moving party must make motion within 10 days of entering of the judgment.

· May be granted when jury’s verdict is against the great weight of the evidence
· lesser standard than for JNOV – for JNOV, court must find that there was almost no evidence for the non-moving party

· judge can also grant a new trial for his own mistake (incorrect jury instructions)

· granting of a new trial is not a final judgment on the merits, so it is not directly appealable.
· Granting of a new trial can be appealed if it is conditioned on a JNOV, but not if granted by itself.
· Appellate courts rarely overturn trial court’s granting of a new trial.
· The standard for granting a new trial is vague and the trial court is usually given deference in its view of the facts.
· Other Jury circumstances that would allow judge to grant new trial
· Judge cannot grant new trial for reasons that would force jurors to testify.

· Judge cannot grant a new trial because juror is later interviewed and says that jury misunderstood the jury instructions.

· Judge can order new trial if jury was under some outside influence (i.e. experimented, bribery, etc.)

· But judge cannot order new trial for juror interpreting things based on his own background.

· Judge can order new trial if outside individual testifies that jury did something incorrect – even though jury members themselves can’t be forced to testify, others (i.e. bailiff who overhead jury deliberating) can be forced to testify. Judges can also testify.
· Granting new trial for damages
· If judge disagrees with the damages awarded by the jury, it may grant a new trial limited to determining damages.
· Remittitur – when judge thinks that jury award of damages is too high, he may order reduction in damages.
· Judge will usually order reduction and ask plaintiff to accept reduced verdict or he will order a new trial. 
· Additur – when judge thinks that jury award of damages is too low, he may order increase in award.
· Judge will order increase in damages and ask defendant to accept increased verdict or he will order a new trial.
· Additur is much rarer than remittitur.
· Additur is considered unconstitutional in Federal court.

· Relief from Judgment or Order (Rule 60) TC "Relief from Judgment or Order (Rule 60)" \f C \l "3" 
· Motion that allows party to overturn verdict long after it would have been allowed to make motion for new trial
· Motion for new trial must be filed within 10 days of final judgment being entered.
· Very rarely granted
· Note 1: In traditional cases, plaintiff’s presentation of statistical probabilities is usually not enough for jury to hold in his favor. Usually, there must be some corroborating evidence for judge to allow the issue to go to the jury or for judge to allow jury verdict to stand.
· i.e. cow could have escaped farm through open gate (plaintiff’s fault) or through hole in fence (defendant’s fault) – the cow is usually closer to the gate and the gate is twice as wide as the hole – without some physical corroborating evidence, there’s probably not enough for a jury to render a verdict.
· Note 2: In epidemiological cases, like asbestos cases and drug cases, statistical probabilities are usually all the plaintiff has – so judge is faced with either letting nothing go to the jury, or everything go to the jury.
· Note 3: Remember jury verdicts don’t set precedents, but determinations of law do set precedents.

Former Adjudication TC "Former Adjudication" \f C \l "1" 
The concept of former adjudication exists to promote judicial efficiency, to prevent inconsistent verdicts in multiple litigations, and to settle claims to relieve parties of potential unending liability.
Claim Preclusion (Res Judicata) TC "Claim Preclusion (Res Judicata)" \f C \l "2" 
· A final judgment on the merits precludes the parties and their privies from re-litigating the claim – (first case must end first – when it begins is irrelevant)
· parties cannot re-litigate claims that they have already litigated or should have already litigated
· closeness of parties’ relationships (i.e. husband and wife) does not determine privity
· to determine whether or not there is privity, we must ask whether their legal interests are so identical that it’s fair to conclude that they’re in privity and should be bound – it has to be a relationship where the parties’ interests are nearly identical – if their interests are identical, then the new party’s interests were probably adequately represented in the first case and it’s fair to preclude them.

· i.e. if defendant litigates to determine that land is his own property and then sells his interest to a third party, the third party is protected by claim preclusion

· to avoid questions of privity, all parties who have some potential interest in the claims should be joined

· judgment on the merits means generally includes dismissal as a sanction and demurrers, though this varies by state jurisdiction

· sanctions would be meaningless if the dismissal had no preclusive effect
· Transactional view (broad view): Modern Trend toward this view.
· Plaintiff must litigate all claims against defendant that are related to the transaction in the first suit, otherwise plaintiff’s other claims will be precluded.
· Primary rights view (narrow view)

· Plaintiff is only precluded from litigating claims that were already litigated and no more.

COURT SPLIT:
· Most states that are code pleading states follow the narrower view, while most states that are Notice pleading states follow the transactional view.

· Federal Government follows transactional view.

· New York is code pleading state but follows transactional view.

· California follows narrow/primary rights view.

Has three elements:

1. Final judgment on the merits (not including dismissal for lack of jurisdiction, venue, etc.)
2. new action is between the same parties (or parties with sufficiently close relationship that they are considered privies of the parties who already litigated the claim)

3. new action concerns the same claim
· Merger – when plaintiff wins on the merits of the case, its claim merges into the judgment and its claim is extinguished – plaintiff cannot bring another action based on the same claim (plaintiff wins and cannot re-litigate)
· Bar – when plaintiff has claim decided against it, its claim is also extinguished and it may not re-litigate the claim (plaintiff loses and cannot re-litigate)
Full Faith and Credit Clause (28 U.S.C. 1738) – all states must give Full Faith and Credit to valid judgments of other states

· But Congress has the power to change the meaning of the first section of the clause

· Judgments entered without proper personal jurisdiction are not valid judgments

· Judgments entered without proper subject matter jurisdiction are not subject to collateral attack, unless there was some egregious mistake

Consent Judgments TC "Consent Judgments" \f C \l "3"  – settlement, whereby parties agree to terms of settlement and judge enters a Consent judgment based on these terms.

· Settlements between private parties can be kept secret, so as not to subject themselves to non-mutual offensive issue preclusion (if manufacturer admits fault in consent judgment, then all other parties would assert claims and assert offensive issue preclusion against them).

· Settlements are sometimes reached without entering consent judgment to avoid issue preclusion
Issue Preclusion (Collateral Estoppel) TC "Issue Preclusion (Collateral Estoppel)" \f C \l "2" 
· precludes a party from re-litigating an issue that it has already litigated
· can only be used against a party who has already had the opportunity to litigate the issue
Requirements:
1. Same issue being litigated
a. Legal standard must be the same and must be in US courts (i.e. determining X is a citizen for purposes of in-state tuition might be different than determining citizenship for purposes of voting)

b. Burden of proof must be the same or higher in first case
i. if X is found not guilty in a criminal case, Y’s family can still sue X in the civil case (lower burden of proof) – just because government couldn’t prove beyond a reasonable doubt that X was the killer, doesn’t mean that the family can’t meet the lower burden of proof (show by a preponderance of the evidence that X was responsible for the murder)

ii. if X is found first found responsible in the civil case, that doesn’t mean that he is automatically guilty in the criminal case
2. adequate opportunity and incentive to litigate the claim in the first case
3. issue was actually litigated and determined

4. valid final judgment was entered

5. determining the issue was essential to the judgment

a. alternative grounds: where the judge (including motions for dismissal) or jury determine multiple issues, all of which could independently support the judgment

i. Majority: most courts hold that all issues are precluded
ii. Minority: based on second restatement – none of the issues are precluded, unless they are upheld on appeal – reasoning: issue preclusion might reduce incentive to appeal. 
6. imposing issue preclusion would be fair

a. Party against whom issue preclusion is used had full opportunity to litigate the issue in the first case

b. Party using it could not have joined easily in the first case

i. Note: courts almost always allow parties to assert offensive issue preclusion, even if they could have joined in first case unless there is some obvious situation where party sat on the sideline
c. Party against whom it’s used could foresee multiple suits, therefore it had adequate incentive to litigate the first case

d. There are no inconsistent verdicts
i. we don’t know which results were the “right” ones
ii. to avoid inconsistent verdicts, courts could either condense cases into one case (Rule 42(a))and just decide that one, or it could hear the strongest cases first and then allow issue preclusion on those cases.

Example 1:
· X and Y litigate whether Y negligently manufactured a good. X wins.

· Z sues Y. Y is collaterally estopped from re-litigating whether it negligently manufactured the good. Z can use collateral estoppel because Y already had the opportunity to litigate whether it negligently manufactured the good.
Example 2:
· X and Y litigate whether Y negligently manufactured a good. Y wins.

· Z sues Y. Y cannot use collateral estoppel against Z, even though Y was found not to have been negligent in the first case, because Z did not have the opportunity to litigate the issue.

Note: When we are dealing with general verdicts, we sometimes don’t know how the jury decided the issues. In these cases, issue preclusion can only apply to the issues that the jury must have decided for the party.

Non-mutual Estoppel (Majority view) – party can use issue preclusion even if, had the first case been decided differently, the other party would not be precluded.

· Non-mutual Offensive issue preclusion

· COURT SPLIT: allowed by majority of states, but some states only allow non-mutual defensive issue preclusion
· Example: in cases where defendant is being sued by multiple plaintiffs

· If defendant wins first case, it cannot use issue preclusion against a new plaintiff who has not had the opportunity to litigate the issue.
· If defendant loses however, the new plaintiff would be able to use issue preclusion against the defendant

In minority view states, neither party would be permitted to use issue preclusion above, because it is unfair to defendant.
· Non-mutual Defensive issue preclusion – new defendant asserting it against the same plaintiff
· Allowed in almost all states, except those states that require mutuality of estoppel.

Mutuality of Estoppel (Minority view) – issue preclusion can only apply when it applies mutually
· one party should not be precluded by the judgment in the prior case unless, had the first case come out the other way, the opposing party would be precluded

NOTE: ISSUE PRECLUSION DOES NOT APPLY AGAINST THE UNITED STATES.
- If issue preclusion applied against the US, court would create a kind of super-precedent.
Compulsory and Permissive Counterclaims as Defenses (Rule 13) TC "Compulsory and Permissive Counterclaims as Defenses (Rule 13)" \f C \l "2" 
· Compulsory counterclaims - Rule 13(a) – a party shall state as a counterclaim any claim against an opposing party if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim
· Permissive Counterclaims – Rule (13(b) – a party may state as a counterclaim a claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim
· Some states, including NY, do not have a compulsory counterclaim rule.

· Sometimes facts constitute Counterclaims as defense and Counterclaims as Causes of action.

· Failing to raise a compulsory counterclaim as a defense does not preclude the party from bringing a separate cause of action in a separate case.

· Exception: where allowing the second suit might undermine the first judgment, the second suit will not be permitted.

· Example: two lawsuits between purchaser and seller of fertilizer

· first suit, seller sues farmer for non-payment of the purchase price

· seller wins – there’s no compulsory counterclaim rule in that state

· second suit – the purchaser sues the company for damage to the crops

· court says no claim preclusion because allowing the farmer to collect for damages to his crop is not inconsistent with the former judgment

The judgment in the second suit does not undermine the judgment in the first – it can still be true that the purchaser didn’t pay the amount he owed the seller in the first suit, but the seller might be owed less because of damages to the crops.

Stare Decisis vs. Claim Preclusion

· Stare decisis binds subsequent parties on issues of law 

· Claim preclusion binds subsequent parties on issues of law and facts
Parties to a Lawsuit TC "Parties to a Lawsuit" \f C \l "1" 
There are two types of joinder of parties:
· Permissive Joinder – plaintiff to choose who may be joined as a co-plaintiff or codefendant

· Compulsory Joinder – party is joined to the lawsuit because of a court order because the court determined that the party would be affected by the case

Joinder of Plaintiffs’ Claims against one Defendant; Joinder of Additional Defendants TC "Joinder of Plaintiffs’ Claims against one Defendant; Joinder of Additional Defendants" \f C \l "2" 
Questions:
1) Does the joinder rule allow the plaintiff to join these claims together against the defendant?

a. Rule 18(a)
i. A plaintiff may join as independent or as alternative claims, as many legal claims, as the party has against an opposing party (i.e. plaintiff can bring all of his claims against this defendant in one suit)
b. Rule 20
i. Plaintiffs may join in one action if they assert claims that arise out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all plaintiffs will arise in the action.

ii. Plaintiff(s) may join additional defendants if its claims against them arise out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all plaintiffs will arise in the action.
2) Does the court have Federal Subject Matter jurisdiction over the claims?

a. Original (1331 or 1332)

b. Supplemental (1367) – Does 1367(a) grant it, and does 1367(b) take it away?
i. 1367(a) –  court has supplemental jurisdiction over all claims that are so related that they form part of the same case or controversy (compulsory counterclaims, regardless of whether those claims fulfill 1331 or 1332)
ii. 1367(b) – court cannot exert supplemental jurisdiction over claims by the plaintiff when doing so would violate the provisions in 28 U.S.C 1332
3) Does the court have Personal Jurisdiction over the parties?

4) Is there proper Venue?

5) Are plaintiffs’ claims precluded because of Compulsory counterclaim rules or claim preclusion?

Cross-claims (Rule 13(g)) – party may include a cross-claim in its pleading if the claim arises out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. 
Interpleader (28 U.S.C. 1335 and 2361) – action where some stake-holder in possession of property (real or personal) forces all other possible claimants into an action to determine who has ownership rights – in these cases, court has nation-wide service of process and therefore nation-wide personal jurisdiction, regardless of long-arm statutes or minimum contacts test
Impleading of Third Parties by the Defendant (Rule 14) TC "Impleading of Third Parties by the Defendant (Rule 14)" \f C \l "2"  
· By allowing the defendant to implead third party defendants, we avoid the risk of inconsistent verdicts and reduce the costs of litigation. It’s not required.
· Impleading cannot be used to avoid liability
· Defendant cannot say, “I’m not liable, third party is.”

· Impleading is used to establish indemnity

· Defendant can say, “If I’m liable, third party is liable to me.”
Requirements: 
1) There must be some derivative liability on which defendant can sue?
a. Generally arises through some indemnity (respondeat superior), contribution, or subrogation agreement (one party stands in another’s shoes and takes on their rights)
b. Joint tortfeasors cannot implead other joint tortfeasors because there is no derivative liability.

2) Defendant (third-party plaintiff) must implead within 10 days of service of original answer or it must get leave from court and must notify all other parties

· Third party-defendant may assert same defenses that defendant may assert against the plaintiff
· Third party defendant may assert defenses and counterclaims against the defendant as provided in Rule 12 and Rule 13.

· Third party defendant may assert claims against the plaintiff that arise out of the same transaction or occurrence that is the subject matter of the plaintiff’s claim against the defendant.
· Plaintiff may assert any claim against the third party arising out of the same transaction or occurrence that is the subject matter of the plaintiff’s claim against the defendant and the third party defendant may then asset any defenses as provided in Rule 12 and any counterclaims and cross-claims as provided in Rule 13.

But third party defendant must fall under the Personal Jurisdiction of the court, and the court must have subject matter jurisdiction over all claims asserted.
1367(b) specifically prevents Plaintiff from bringing claims against third-party defendants that would violate the provisions of 28 U.S.C. 1332.
Joinder of Necessary Parties (Rule 19) TC "Joinder of Necessary Parties (Rule 19)" \f C \l "2" 
19(a)
· Parties should be joined if feasible, if they are subject to service of process of the court and their joinder will not destroy the court’s subject matter jurisdiction when:
· In the party’s absence complete relief cannot be accorded among those already parties; or

· Determination of the case in the party’s absence would:

· Impair or impede the party’s ability to protects its interest

· Leave any of the current parties subject to a substantial risk of multiple inconsistent obligations
· If the party refuses to join or is not joined by another party, the court may order the party joined.

· If joining the party makes venue improper, the party will be dismissed

19(b)
· If the party described above should, but cannot be joined, the court must weigh whether or not to dismiss the case. It should consider:
· To what extent a judgment rendered in the person’s absence might be prejudicial to the person or those already parties
· The extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened

· Whether a judgment rendered in the person’s absence will be adequate

· Whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder
· Courts very rarely dismiss the case for inability to join a necessary party.

· if the court dismisses the action, the party was an indispensable party.

· Joint tortfeasors are not considered Necessary parties.

Intervention (Rule 24) TC "Intervention (Rule 24)" \f C \l "2"  – occurs when a third party attempts to join a lawsuit on its own.
· Intervention of Right – Rule 24(a) – party can intervene if:

· It is permitted to intervene under a Federal statute 

or

· Its interest relates to the property or transaction which the subject of the action; and

· Its interest is not adequately represented
Note: Courts are hesitant to hold that interests are adequately represented – if the party is willing and able to spend the money to represent itself, its interest probably aren’t adequately represented.

· Permissive Intervention – Rule 24(b) – party may intervene if:
· it is permitted to intervene under a Federal statute

or
· its claim or defense and the main action have a question of law or fact in common

Note: the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.
· Generally, it is responsibility of the parties to the action to join those parties that they wish to be bound by the judgment.
· 42 U.S.C. 2000(e)-2(n) – statute passed by Congress that applies only to employment discrimination actions

· Where a non-party to the first action knew about the first action and did not intervene, where it should have intervened, its claims are barred.
Class Actions (Rule 23) TC "Class Actions (Rule 23)" \f C \l "2"  – allows large number of people to present as parties
· Representatives in a class action must satisfy the standard requirements for bringing a case in Federal court.

· Personal Jurisdiction (over the representative)

· Subject Matter Jurisdiction (either federal question or Diversity of citizenship between defendant and representative)

· Proper venue

In order to proceed with a class action lawsuit, court must first certify the class. Representative must show:
· Rule 23(a)
· Numerosity – The class is so numerous that joinder of all members is impracticable
· Commonality – representative has questions of law or fact in common with the class

· Typicality – representative has interests that are typical of other members of the class, seeking similar remedies, etc
· Examples: 

· are all plaintiffs in-state students?S

· have any students already graduated making their interests different, with them seeking damages rather than tuition refund?
· Representative Adequacy – The representative and her counsel will fairly and adequately represent the interests of the class

Note: there is always some overlap between typicality and adequacy of representation.
· Rule 23(b) Class must be classified as one of three different types:

· (b)(1) – certified when
· prosecution of separate actions would create a risk of inconsistent or varying adjudications; or
· prosecution of separate actions would create a risk to the interests of the individual members of the class
Court may, at its discretion, require adequate notice to the class members. Rule 23(c)(2)(A)
Class members may not opt out of the class.

· (b)(2) – certified when the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief…
· generally used in civil rights discrimination cases where class seeks an injunction.

Court may, at its discretion, require adequate notice to the class members. Rule 23(c)(2)(A)
Class members may not opt out of the class

· (b)(3) – certified when:
· common questions of law or fact predominate over any questions affecting the individual members

· class is superior to other methods of adjudication, in terms of fairness and efficiency

· there interest of members of the class in individually controlling the prosecution or defense of separate actions

· the extent and nature of any litigation concerning the controversy already commenced by or against members of the class

· the desirability or undesirability of concentrating the litigation or the claims in the particular forum

· the difficulties likely to be encountered in the management of a class action

· example: many different counterclaims by defendant against each defendant might make the case to unwieldy to manage, causing court to refuse certification
· but if the counterclaims were not compulsory and were only permissive, court might refuse to hear the counterclaims and allow certification.

Class members in a (b)(3) class must be notified through “the best notice practicable…” Rule 23(c)(2)(B)
Class members may opt out of the class.
· 23(e) – Settlement or Dismissal
· court must give permission to settle
· if settling or dismissing, b(3) class members must get another chance to opt out (23(e)(3)
· there is a fairness hearing before court approves the settlement
· parties who think it is not fair may object at the hearing
· court may refuse to approve, but at this point, parties have already agreed, so it goes against adversarial system
· in cases like asbestos, courts have urged Congress to create a settlement that would be similar to worker’s compensation, where just exposure would be shown, not liability/fault
· 23(g) – Appointing class counsel
· adequacy of class counsel determines whether class will be fairly and adequately represented
· counsel’s ability to finance the suit and experience with past class actions makes it more adequate
· 23(h) – Attorney’s fees
· in normal cases, attorney has contract with the client, but in class actions, attorney only has relationship with representative, not absent parties. Attorneys are paid through three different methods:

· Common fund – if plaintiffs win, money is deposited into a common fund and lawyers take a cut of the deposited money
· Fee shifting statutes – common in b(2) class actions, where on top of injunction, attorney is awarded reasonable attorney’s fees
· Consent judgments – treated differently than other types of judgments 
· in class action cases, attorneys can sometimes earn much of the settlement amount, if their fees are calculated hourly.
· But giving attorneys too much of the settlement robs the clients
· Conversely, if attorneys are not given enough, there’s no incentive for them to bring the cases at all.
Court’s Refusal to Certify a Class Action TC "Court’s Refusal to Certify a Class Action" \f C \l "3" 
· If court refuses to certify, many times the case will be ended.
· If the class is not certified, many smaller cases may be brought.

· In the alternative, some cases are only worth bringing when class members are permitted to aggregate their claims for damages to meet the minimum amount in controversy – if class is not certified in these cases, no suits may ever be brought.
· Courts are split on whether members of a class can aggregate their claims to meet the $75,000 minimum amount in controversy.
· 23(f) – Appeals 
· A court of appeals has discretion to permit an appeal from the order granting or denying class action certification if the appeal is made within 10 days of entry of the order.

· But Court of Appeals will only overturn District Judge’s refusal to certify the class if it finds that the district judge abused her discretion

· Once a class is certified, it can be de-certified by the court.

· Representatives might later decide to break up class into sub-classes to make the action more manageable – grouping class members by similar legal interests
Who is Bound by the Class action?
· Part of the certification of the Class is the determination that the members will be adequately represented.

· Therefore, most of the time, non-parties to the class action would have been adequately represented by the adjudication in the class-action

· But in rare cases, a new plaintiff might be able to attack the adjudication in a former case if it argues that it was inadequately represented.
· It could argue that being precluded violates its due process rights – but preclusion in these cases is similar to claim preclusion.
To prevent excessive class action cases, Congress has taken some actions…

Uniform Securities Litigation Standards Act, page 819

· Congress has forced the State securities acts into Federal court – the rules in securities class actions only allow certification of a few categories of class actions

Appeals TC "Appeals" \f C \l "1" 
· Parties generally have automatic right to appeal to intermediate appellate court, but not to highest court. Highest courts in jurisdiction usually hear cases only if they grant certiorari.

· Only final judgments are generally appealable.
· But injunctions, while they are only interlocutory judgments, are appealable.
· Individual rulings by the judge are not usually appealable, except in limited circumstances.

· Writ of Prohibition – a type of collateral attack where a party can sue a judge, asking appellate court to order the judge not to enforce his ruling, even when there has not been any final judgment in the case.

· This writ is very seldom granted by a court.  

· All determinations of law are reviewable, but at what time they are reviewable depends on concept of appeals (whether there has been a final judgment issued).

· Reversing Rulings:
· To reverse a ruling of fact, the ruling must be “clearly erroneous” – appellate judges generally give great deference to jury / trial judge as fact finder. If the court makes a mistake, it’s not always reversible. Rulings of fact do not set precedent.

· To reverse ruling of law, the ruling need not be clearly erroneous, it just needs to be wrong – rulings of law shape the common law, so it’s important that all rulings of law set the correct precedent.

Frank Cavanagh
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