Evidence
I. Introduction
a. What is Evidence? Materials brought before the court

i. Testimony/oral statements/experts

ii. “Real evidence” – physical objects the jury can observe on their own (physically observe w/ their own senses)

1. Ex: footprints, fingerprints, documents (letters, etc), bodies

2. Really breaks down into A) Docs and B) EVERYTHING else

b. What we study: the RULES = what gets to be admitted

c. Its Relation to the Facts in Issue/To Be Established:

i. Direct: tends to prove the existence of a fact 

1. Ex: witness saw D shoot P in the head and testifies, credibly, under oath = this est the fact at issue directly
ii. Circumstantial: facts that lend to a reasonable inference of a fact at issue
1. Ex: guy on the street hears arg thru open window, hears what he thinks is a shot, the guy runs out and says “I got him” and the polic catch him – NOT direct; this witness can give collateral info (heard arg/gunshot/saw running w/ gun, etc)

2. Often, this is all the evidence there is and it can be the basis of guilt BARD
II. Admittance of Evidence
a. Evolution of the Rules of Evidence:
i. Overall – most things are admissible but there are some exceptions, but then even those have exceptions
b. Objections:
i. Why try to offer improper evidence?

1. Sympathy, inflame the jury, manipulation

2. Problem = possibility of mistrial if simply telling the jury wont fix the problem if bad evidence gets in
c. Terminology:
i. Irrelevant: the evidence offered is not relevant; relates to the issue of fact

1. Relevant = evidence which tends to prove of disprove the existence of a fact at issue

2. Rationale = problems like wasting time, hurtful to judicial system, etc

3. Ex: man charged w/ murder – evidence of # of kids he has is irrelevant to the fact of issue in the case

ii. Immaterial: not provable by the jury in this case so even though it may be relevant, can’t be proven, so its not material
1. Ex: P suing in tort, suing under workers comp for personal injury; evidence of contributory negligence is usually relevant for damages BUT immaterial re: workers comp bc legislature doesn’t care and MADE it immaterial and NOT provable in court

iii. Incompetent: incapable of giving evidence to the jury; almost never applies to REAL evidence; usually applies to people/testimony

1. The rules of evidence can make a witness incompetent to testify

2. What makes a witness incompetent? 

a. Cant talk, cant remember, privilege (ex: priests/confession whether or not witness wants to testify)

i. BUT a D can waive this privilege

ii. No bff privilege – if they refuse, they can be held in contempt

iv. Hearsay: an out of court statement offered in court for the truth of its content
1. Generally in admissible bc it is seen as unreliable. Why? Not subject to cross (bc made out of ct) and D can’t cross person on the stand (he’s simply repeating what he heard)
2. Declarant = person making the out of ct statement

d. Evidence MAY be admitted for one purpose and NOT for another:

i. Inconsistent Statements:

1. Ex: witness testifies in court that Red car ran red light and hit Green car BUT right after the accident, witness told cop that Green car ran the light and smashed into Red car; witness will say he never told the cop Green car ran the light but cop will testify too

2. What will the jury do?

a. NY: the prior inconsistent statement casts doubt on the more recent statements made in court (impeach credibility) BUT the jury cannot choose to believe the statement made right after the accident (bc of timing, etc) bc it cannot be used as evidence in chief on its own (for its truth)

i. So what will happen? Don’t believe the witness on the stand, cant use prior statements as evidence (its like they negate each other) SO it comes down to the burden of proof, who had it, was it met, was any believable evidence, etc
b. Fed: prior inconsistent statements can be admissible for the TRUTH of its content IF it was given under oath (grand jury, depo, affidavit) and can also be used to impeach credibility

e. Presumptions, Competency, and Privilege: those rules of evidence in a federal diversity case will be decided by state law 
III. Judicial Notice

a. Overview: something no rational person could dispute (can check accuracy in outside sources) that’s relevant to case, don’t need evidence to prove

i. Dispenses w/ need to produce evidence

ii. A fiction, saying there are some things the judge will just know is true and will then charge the jury (and then it becomes binding)

iii. Practicality: we don’t have all day here! And there are some things no reasonable person can deny exist (So the judge will say to Ls – you don’t need to produce evidence to est this fact)
b. Judicial Notice of Adjudicative Fact: things no one can rationally claim to not be true

i. Examples:

1. Matters of public history; Life expectancy; Ordinary course of nature (time, stars, moon phases); Things that can be affirmed from outside sources; Days of the week/month/yr
ii. NY: General Requirements of Judicial Notice:
1. Civil: can take JN at trial or at appellate stage (even if it means reversing); jury must hold this to be true – it is BINDING
2. Criminal: ct can only take JN of facts that can be immediately and accurately determined to be true by looking to outside sources
a. Ct can take JN as a base for expert testimony if there’s time to cross and challenge BUT not as a hearsay source

a. Ct CANNOT take JN after the trial is closed

b. The ct MUST inform the jury they had a choice (JN is not binding)

ii. FRE 201: Judicial Notice of Adjudicative Facts: CIVIL/CRIMINAL
1. Kinds of facts: a judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned
2. When Discretionary: t may take JN, whether requested or not
3. When Mandatory: ct shall take JN if requested by a party and supplied with the necessary information
4. Opportunity to be Heard: party is entitled upon timely request to an opportunity to be heard as to the propriety of taking JN and the tenor of the matter noticed
a. In the absence of prior notification, the request may be made after judicial notice has been taken
5. Time of Taking Notice: JN may be taken at any stage of the proceeding 
a. Criminal: JN can only be taken at trial (and before deliberations) and NOT on appeal (this part yields to 201(g) in criminal case)
6. Instructing jury: 
a. In a CIVIL action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed (binding)
b. In a CRIMINAL case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed (jury has a choice)
i. Why? 6th A trial by jury – EVERY element of a crime is a JURY question and the judge gets NO part in this; but Why? Appears to be contradictory bc JN means that the facts have to be beyond doubt! so how does the jury really have a choice

7. Note: Common Experience: sometimes if no JN has been taken, juries can do this instead; rely on their own knowledge/experiences in evaluating evidence and drawing inferences BUT there must be sufficient evidence on the record

a. Narrow in scope: only everyday, common experiences

c. Judicial Notice of Law:
i. Overall: ultimately, questions of law are for judge and matters of fact are for the jury
1. How does the ct know the law? Mostly the ct acknowledges it thru JN and charges it to the jury
2. When should JN of law be taken? Must be before jury deliberates (so they know they have they choice)
3. BUT it can be before trial, before evidence, during evidence and sometimes after the evidence has been presented (but might be unjust and can’t happen after)
a. NY: town must be notified of condition before suing for negligence – ct took JN that town had constructive notice, went forward w/ trial, town moved to dismiss bc law on the bks said only ACTUAL notice was ok, so ct took JN and dismissed
i. Too late to take JN after the evidence had closed bc unfair to P (never had chance to argue that there was actual notice or law was unconsti) injustice would have resulted 
b. BUT usually JN after the close of evidence is ok
ii. NY CPLR 4511:
1. When JN shall be taken w/o request:

a. Mandatory JN of common law, state and US Constitutions, public statutes of the states and the US, territories and jurisdictions of the US AND the official compilation of codes, rules and regulations of the states (except those that relate solely to the organization or internal management of an agency of the state) and all local laws and county acts
i. Note: then must charge the jury w/ this

2. When JN may/shall be taken:
a. May take JN w/o request: private acts/resolutions of Cong/legislature of state; ordinances/regulations of officers, agencies, government subdivisions of the state or the US; laws of foreign countries

b. Shall take JN on request: 1) party requests it 2) gives ct enough info to comply w/ request (up to ct’s discretion BUT requester can prove it and then it can become the law and charged to the jury) and 3) give other party notice of intention to request (notice before trial evidence)

d. Judicial Notice of Legislative Fact:

i. A legislature does not need scientific proof before lawmaking only a rational belief as the basis for a law (basically, that the law will serve the common good) (just need a reasonable basis)

ii. So long as the law is valid, cts will uphold and NOT second guess them

iii. A common belief/knowledge doesn’t require evidence to est its existence but may be acted upon w/o proof by the legislature and cts

iv. For a common belief to become common knowledge and get JN = must be common in the state (if re: science, general acceptance by mankind will strengthen it)

v. JN that the legislature has a reasonable basis for choosing to deter men and not women

vi. The state legislature decided that this law was necessary to equalize the deterrent for the sexes

vii. JN of legislative facts (even though they didn’t call it that) – reasonable/rational belief of the legislature that men need a deterrent but girls don’t
IV. Presumptions

a. In General:
i. Helps when you don’t have enough evidence to prove every element of the crime

ii. Doesn’t shift the burden of proof, but that you can meet it

iii. Most presumptions are rebuttable – D gets to show the presumption was wrong
iv. In diversity issues in federal court, state law applies

b. Determining When a Presumption Has Been Rebutted:

i. NY: evidence to the contrary doesn’t destroy a presumption but turns it into a permissible inference
1. Credibility of witness rebutting a presumption is up to the jury; its a matter of fact
2. Burden on party who is arguing against the presumption

3. So even if, as a matter of law, a presumption has been rebutted by testimony, its up to the jury to decide whether or not to believe it

4. Dueling Presumptions: will cancel each other
ii. FRE 301: Presumptions in General in CIVIL Actions and Proceedings:

1. A presumption imposes on the party against whom its directed, the burden of going forward w/ evidence to rebut or meet the presumption but does not shift the burden of proof in the sense of the risk of nonpersuasion, which remains w/ the original party for the whole trial

2. Note: not much weight given to presumptions; any evidence to the contrary will burst the bubble, jury does not need to believe it

3. Dueling Presumptions: will also cancel each other out
c. Examples of Presumptions: (everything is by a preponderance except for the STRONG presumptions at the bottom of the list)
i. Bailed Items: NY: failure to return bailed item is due to negligence or conversion

1. Btwn merchants: the jury can only infer negligence and cannot infer conversion (that must be proved) SO a merchant can limit liability due to negligence and not conversion – only a presumption of negligence!

2. Btwn private ppl: jury can infer negligence or conversion (so both can be limited)
ii. The Course of Mail: Fed: proof mail was properly addressed, stamped and deposited is a rebuttable presumption of due course of delivery (2 days)

iii. Regular Course of Business: Fed: a business can show what actions it takes in the regular course of business

iv. Presumption of Permission: NY: if someone other then the owner is driving the car, it’s presumed to be w/ permission (theft will easily rebuts this presumption)

1. Why? Most of the time we give permission for someone to borrow our car; its hardly ever stolen

2. Why it matters – car owner is liable for injuries that result when car is borrowed w/ permission and if the driver was negligent

v. Adverse Inferences: Failure to Call a Witness: NY
1. Criminal: Ct/Prosecutor cannot call attn to jury that D has chosen not call a witness unless D opens the door
a. If D testifies/brings evidence (calls even 1 witness) – failure to call an available witness under his control who has info material to the case can be brought to the jury’s attention

i. Under the control = likely to be favorable; spouse, good friend, etc

ii. Doesn’t usually apply when a witness is equally accessible to both parties 

1. Is there a privilege, making the witness unavailable to one side?

b. Permissible adverse inference: the jury MAY INFER that D did not call this witness bc it would be adverse to his interests

c. BUT no matter what, D not taking the stand can NEVER be a permissible adverse inference (bc then taking the 5th would be too costly)
2. Civil: no protection against adverse inferences!!! always allowed to be an adverse inference; D does not need to open the door
a. Must also be a witness “under D’s control” bc if neutral, either party could call, so neither gets the adverse inference

b. Plus, in a civil case a D can be called to the stand but then can refuse to talk (under the 5th A) so jury can draw an adverse inference

c. However, this cannot be mentioned later to a criminal jury 

vi. Presumption of Facts:
1. Criminal: there can ONLY be permissive inferences against D in a criminal case if:

a. So long as its actually permissive and not mandatory bc then the jury can (dis)credit the inference
b. Its reasonable to apply this presumption – rational to make this inference

c. There is a rational connection btwn the basic facts that the prosecution proved and the ultimate fact presumed

d. Why permissive presumptions are ok:

i. The BOP is not shifted

ii. Only affects BARD if there is no rational way the trier could make the connection allowed by the inference

iii. Must decide on a case by case basis; may be ok depending on facts and circs

2. Civil: 
a. NY: can always have presumptions

b. FRE 302: Applicability of State Law in Civil Actions and Proceedings – the effect of a presumption respecting a fact which is an element of a claim or defense in determined in accordance w/ state law

i. Re: diversity claims or consti/art III cases

ii. Federal judges hate this – have to apply local laws

iii. All substantive law applies and some procedural presumptions as well

iv. In fed ct any evidence against a presumption destroys it but in NY, jury would need to believe it before the presumption is gone

1. So in these federal diversity cases, must rule as NY judges would (the effect of a presumption)

vii. Presumption of Law:

1. Criminal: NY and Fed: presumptions of law (re: an element of the crime) against D are never allowed in a criminal case; unconsti

a. Jury instructions cannot tell a jury to presume an essential element of the crime (ex: intent to kill = could not give instruction that a person intends the natural consequences of his acts)

b. Undermines the factfinder’s responsibility to determine the facts BARD (cant turn a finding of fact into a matter of law)

c. Just saying that the instructions can be rebutted doesn’t save it bc it sounded like it was mandatory for the jury

i. Violates DP: why? relieves the state of its burden of persuasion bc it removes the presumed element from the case
2. Civil:

a. NY: can always have presumptions

b. FRE 302: same as above

viii. Against Suicide: NY self-destruction is contrary to the general conduct of mankind

1. For policy reasons: don’t want to make it easy for insurance cos to get out of paying

2. The ins co will have the burden of proving it was suicide by clear and convincing evidence and jury will decide
ix. Presumption of Valid Marriage: license went missing, etc (ceremonial certificate)
1. If 2 ppl live together and hold each other out as H and W there is a presumption they had a ceremonial, valid marriage

2. Strong presumption: why? policy reasons; want ppl to get married; must disprove by clear and convincing evidence
3. Rebuttable: if the marriage wasn’t valid in the state it was performed, wont be married even if they hold each other out as man and wife
x. Presumption of Common Disaster: will presume the testator outlived the beneficiary
1. Ppl who die in a common disaster (Titanic, plane crash, etc) and you cant tell who died first then everything in wills will go to the next in line (usually the kids)

2. Purpose = avoids double estate taxation

3. Can destroy this presumption in the terms of the will

4. Rebuttable: if the autopsy results from a plane crash show that the W has smoke in her lungs and the H does not, then this is evidence she outlived him – presumption is rebutted and it doesn’t apply
5. Must disprove by preponderance of the evidence
xi. Presumption of Missing Person: after certain pd of time, presumed dead
1. Requirements: unexplained absence, no apparent motive to leave, unheard from for a pd of yrs (3 yrs) and a diligent inquiry to find the person was made

2. But if the person has been exposed to a specific peril (Titanic, WTC, etc) can be evidence of death at that point in time (aren’t going to make the families wait 3 yrs) 

V. Burden of Proof
a. Overview:
i. In a civil action, the BOP typically falls on the P to prove every element of the cause of action – must convince fact finder what happened
ii. But this can change (some elements will be presumed and then D has to BOP to rebut)
iii. The only way to know this is to conduct research and find out for the specific cause of action
b. Fraud:
i. In a typical fraud case, P, the person claiming fraud, bears the BOP – preponderance of the evidence
ii. Why? Bc P made the gift/contract to the other person and is now trying to get out of it
c. Fraud in a Fiduciary Relationship:
i. The burden shifts bc trust has entered the picture – the parties are not equals, one has superior knowledge and skills
ii. The transaction is presumed void and the stronger party has the BOP to prove by clear and convincing evidence that the transaction was understood and there was no fraud, mistake, or undue influence
d. Defamation of Public Official:
i. Public official has the BOP – must prove the statement was false and made w/ actual malice
ii. Actual Malice: knowledge of falsity or reckless disregard to whether or not the statement is true
iii. Must prove w/ convincing clarity – v. hard burden to meet
e. Affirmative Defenses:
i. In a criminal case the prosecution must prove every element of the crime BARD – an AD cannot shift the BOP to the D – SO, the AD cannot serve to negative an element of the crime
ii. Fed: 
1. DP does not require the states to abandon defenses or else disprove them in every case
2. Under the consti the states do not need to offer ADs – the states can choose to recognize a mitigating factor and can assure its establishment w/ reasonable certainty
3. Proof of the nonexistence of all ADs is not consti req’d
4. Insanity: an AD that D must prove by clear and convincing evidence (this is an exception)
a. After attempted assassination attempt of Regan
b. Even harder then NY, Congress was really pissed
5. Entrapment: D is claiming he is not ready and willing to commit the crime but was worn down (preponderance)
iii. NY: D must prove any AD by a preponderance of the evidence, but underlying crime has already been proven
1. Extreme Emotional Distress:
a. No shifting of the BOP to D bc the crime of murder has already been proven by the state; this will only mitigate it down to manslaughter
2. Insanity: after the Regan incident but kept the BOP at preponderance
3. The state does not have a burden to disprove but its free to call experts to negate D’s claim
4. Entrapment
f. Defenses:
i. NY: all D must do is raise a defense (even if its just pointing out something inconsistent in the state’s case or that the state’s evidence tends to show…) and then the burden is on the prosecution to disprove BARD
1. Self-Defense: cannot instruct the jury in a way that makes it appear that the BOP has shifted; cannot make D prove that his actions were excusable/justifiable or else he is guilty
2. Accident
3. Alibi: “in another place” (not in the penal code but still a defense)
g. Confessions in a Criminal Case:
i. Overview: formal admission of committing a crime
1. A form of hearsay bc it’s a statement made out of court offered for the truth of its content
2. Usually it’s a cop that testifies as to this
3. Admission/Confession Exception to Hearsay: will be allowed in bc if D said it about himself and it hurts him, its most likely true (ppl don’t volunteer info that’s going to hurt them if its not true)
4. Problems: things can be wrong w/ the confession
a. Involuntary: actual force, threat of force to you or family/loved ones
i. The law forbids these even if the confession is true bc we don’t want to encourage this sort of behavior
b. Involuntary as a matter of law: failure to read Miranda Warning/Rights if: (must be read before)

i. 1) Police (or agent) present 2) questioning and 3) custody (freedom of movement is appreciably restrained)
ii. It’s a question of fact – were you invited to and at the police headquarters voluntarily? On the street w/ the cops pointing a gun at you?

5. Once a confession is allowed in, all D can do is argue to the jury to give it little weight
ii. NY: being kind to Ds; 2 steps and they both have high BOPs (BARD)
1. Step 1: Judge must make a full and independent resolution re: the issue; make express findings on the disputed fact – prosecution must prove voluntariness BARD
2. Step 2: if the judge allows it in, then the jury gets to make their call – jury must also decide if the confession was voluntary as a matter of law BARD – v. rare that the jury gets to decide a matter of law
a. Judge will instruct the jury that they must decide it was voluntary before they can consider it
3. NY Criminal Jury Instructions: 11.01: 
a. If ppl have not proven BARD that it was voluntary then the jury must disregard it as though it was never made (cant even consider it while deliberating)
b. Then, jury must base verdict solely on the other evidence remaining in the case
iii. Fed: harder on D (NY is kinder to Ds then req’d by the consti – prosecutor has to prove BARD at both steps)
1. Step 1: SC agrees w/ NY that the BOP is on the prosecution to prove voluntariness at least by a preponderance of the evidence to the judge – the state can then adopt a higher standard if it wants to
2. Step 2: NOT REQUIRED – if the confession makes it past the judge and into the trial the state is not req’d to then prove it to the jury (the state can impose this greater burden)
h. Contributory Negligence (civil)
i. NY CPLR 1411: Damages recoverable when contributory negligence or assumption of risk is established:
1. Under the old rule – any contributory negligence by P meant they could not recover damages
2. Contributory negligence shall NOT bar recovery but it will diminish the amount of recovery
ii. NY CPLR 1412: Burden of pleading; burden of proof:
1. Culpable conduct is an AD for D that must be pleaded and proved by D by a preponderance
2. P will bring the claim and prove D’s negligence and D will raise this as an AD and have to prove it
i. Competency to Stand Trial:
i. Not about mental state when the crime was committed but at the time of trial
ii. Requirements:
1. Sufficient mental competency to understand the charges against you and
2. You can assist your L w/ the trial
iii. NY: BOP on prosecutor to prove by a preponderance of the evidence that D is competent to stand trial (favors D)
iv. Fed: D must prove incompetency by a preponderance of the evidence but prosecutor can proffer evidence to combat this
VI. Province of Court and Jury

a. Overview:

i. Jury = issues of fact

ii. Court/judge = issues of law (tells the jury the charges and the elements that must be proven)

b. Criminal Cases:
i. Elements of a Crime: NY
1. The credibility of a witness in a criminal trial is always a question of fact for the jury to decide

2. The court cannot direct the jury to accept an element of the crime which depends on the credibility of witnesses

3. Every essential element of a crime presents a question of fact, whether there is any conflict in the evidence or not

4. Exceptions: two v. slim ones

a. If D admits in court, that fact is established by the admission and no evidence is necessary (but D should never concede anything bc you never know what the jury will find)

i. Even if the jury concedes something, jury doesn’t have to go w/ that

ii. Jury has HUGE power (jury nullification)

b. If a fact essential to a crime is undisputed and treated during the trial by everyone as though its been established, its not reversible error for the court to direct the jury to accept the element UNLESS D asks for it to be submitted to the jury

ii. Trial by Jury: Fed and NY
1. D is not always entitled to a jury trial for a criminal charge – petty offenses are not covered
2. D can waive right to jury trial and then the judge will sit as trier of fact
3. All doesn’t really mean all – max penalty must exceed 6 months/$500 fine to be req’d

4. 6th A: “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury”

5. States can always be kinder to Ds and make it lower, like 2 mos

6. The actual sentence doesn’t matter, it’s the max that could have been sentenced that matters

iii. Verdicts and Motions:
1. Before the jury returns a verdict:
a. The court can grant a motion for dismissal before the jury returns
b. NO new trial
c. NO appeal by the prosecution bc of double jeopardy
2. If jury finds D not guilty:
a. Even if there is NO evidence to support that, the judge cannot direct a verdict/set it aside
i. Why? 6th A/trial by jury

b. If D does something bad (bribing a juror) then he forfeits his right and it can be declared a mistrial BUT then, double jeopardy attaches and D cannot be re-tried

3. If jury finds D guilty:
a. The judge can order a new trial:
i. Would need grounds: juror misconduct; wrongful admission of evidence; other reversible errors; discovery of new evidence that was not available before
ii. However, all that happens is that a new trial is granted – D has waived his right under DJ by raising this motion

b. The judge can set aside the verdict “legally insufficient evidence”:

i. If 1 or more elements of the crime were not established the judge can set aside the verdict of guilty (if guilt is no longer legally insufficient as a matter of law then NO new trial)
1. Prosecution CAN appeal
ii. Fed distinction: SC has rejected this view – must decide if there was legally sufficient evidence submitted at the time of the trial (erroneously or not) so a new trial can happen

c. Civil Cases: NY: a civil judge has two options at the end of trial
i. Reversing on the facts: the court can find that the verdict was against the weight of the evidence
1. “Against the weight” means there was some evidence that could support the verdict but the weight was against it

2. Here, the court must order a new trial and cannot dismiss the complaint – another jury gets to try again bc they are the triers of fact

3. Why? bc otherwise, the judge is deciding issues of facts

ii. Reversing on the law: the court can find that there was no rational process by which a jury could find any other outcome – therefore, NO issues of fact for the jury to decide upon! 

1. “Legally insufficient”: no facts at issue for the jury to decide so the court may dismiss/direct as a matter of law

2. Two options:
a. Direct a verdict/set aside jury verdict

b. Dismiss the complaint

3. Ex: if the D admits negligence

d. Judge/Jury Interaction:
i. During a trial, the court can ask a witness questions to clarify the testimony BUT not to cross/take sides/become an ally
1. Cannot act as an advocate

2. Reversible error

ii. Court can instruct jury that if they find each element of the crime proven BARD they must find D guilty 
1. Jury nullification still happens though and the court cant do anything about it

iii. A judge can marshal (sum up) the evidence on both sides as long as its even handed and fair

1. Reversible error (new trial)

iv. If the max sentence a jury can find is 5 yrs the judge cannot add onto it (ex: race/hate crimes) beyond the facts the jury found of the crime

1. Exception: judge can find D has committed prior offenses and increase the penalty

v. Sometimes D can be punished more severely for committing more crimes

1. In NY and Fed: the ct can make this decision (did D commit that prior offense?)

2. That must be proven in current trial, its an element of the current charge

3. In other states, the jury must find D committed those past crimes and then he can get a higher max

4. D has the right to stipulate that he committed the prior crime as long as it is not mentioned in the trial for the present charge BUT he agrees that if he is found guilty for the current charge, he will get a higher sentence 
e. Federal Sentence Guideline:
i. Trying to get all like Ds to be treated the same
ii. It’s a big chart and the D must fall in it somewhere

iii. No longer mandatory and now simply a guide – if judge goes way below guidelines the prosecutor can appeal

1. COA must decide if the district court abused its discretion (may send it back to get the sentences closer; must “re-apply”)
f. FRE 104: Preliminary Questions:
i. Questions of admissibility re: qualification of a witness, existence of priv, admissibility of evidence = court’s job 
ii. When relevancy of evidence depends on the fulfillment of a condition of fact, court will admit it upon or subject to the intro of evidence sufficient to support a finding of the fulfillment of that condition
iii. Hearing of jury: hearings re: admissibility of confessions have to occur outside the presence of the jury
iv. Testimony by accused re: a preliminary matter, doesn’t become subject to cross re: other matters
v. This rule doesn’t limit a party’s right to bring evidence to the jury relevant to the weight and credibility 
VII. Real and Demonstrative Evidence
a. Real vs. Demonstrative Evidence: essentially treated the same; doesn’t really matter which one so long as a proper foundation is laid

i. Real Evidence: the real thing, the actual thing used during the commission of the crime

1. Must lay a foundation, identify it and bring it into court so the jury can see it

2. Proper Foundation for Real Evidence:

a. Purpose is to establish that the evidence is what the prosecution claims that the evidence is and that it is relevant to the crime charged
3. Ex: gun, visit to a scene, V’s body/marks/injury

ii. Demonstrative Evidence: models of the real things

1. Proper Foundation for Demonstrative Evidence:

a. Someone would have to testify to lay a foundation, “fair and accurate representation of the item”, in the same condition, etc
2. Ex: maps of the scene, pictures of the same type of item used (but not of the actual one)

b. Standard for Admission of Real Evidence:

i. NY: 
1. Criminal: evidence COMES IN ONLY if the legitimate probative value outweighs the possible unfair prejudicial effect
2. Civil: Judicial Discretion: the evidence should be relevant to a material fact, bearing upon the issue; not limited to oral narrative but should stay w/in reasonable limits

a. Balancing for the judge: questionable evidence should be impt/necessary/not simply to inflame the jury

i. Will trial be unduly delayed? Sensational only? (to inflame the jury) Unnecessary? (is this evidence already admitted in another way?) Promotional (question w/ footage)?

b. On review – court’s discretion is only revised is abuse/plainly wrong/disregarded rule of law, etc

c. Hypo: if V is run over and loses his foot and has it in a jar admitting it as evidence is w/in the court’s discretion but it shouldn’t allow it in; it wouldn’t be necessary to see it and it would just inflame the jury

ii. FRE 403: Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time:
1. Relevant evidence can be excluded if its probative value is substantially outweighed by danger of unfair prejudice, confusion of the issues, or misleading the jury, or by consideration of undue delay, waste of time, or needless presentation of cumulative evidence
2. (restated) Evidence will get in UNLESS the possibility of unfair prejudicial effect substantially outweighs its probative value
3. Note: it’s a balancing act

iii. Telling the Difference: when does the above distinction matter? When the prejudicial effect = probative value

1. If it’s a tie = in NY it will NOT get in; in Fed it will get in

c. Admitting Real Evidence:
i. NY: CIVIL: Evidence in Personal Injury Cases: D has the right to have his doctor examine P
1. General Evidence That Can Be Admitted: viewing the place it happened, an article re: the accident, seeing the V and marks, etc; things of a nature to assist the jurors to understand the situation/act/comprehend objective symptoms resulting from injury
2. The Victim Testifying as to Physical Injuries: the V can always take the stand to demonstrate nature and extent of his physical injuries

a. Ex: the marks, consequences, the nature of his injuries (showing scars, bruises, etc) and the extent of those injuries

b. Still subject to cross (weed out the fakers)

c. HOWEVER, something under the sole discretion of the V is beyond test/exams to prevent deception; doesn’t allow for a record and is intended to prejudice the jurors (the unfair prejudicial effect will typically outweigh the legit probative effect)

i. Court shouldn’t allow a V to simulate how an accident impaired his ability to write, drink, etc bc too likely that he’s faking it!

3. The Victim as Evidence of Mental Damage: the V can be an exhibit and he doesn’t need to swear in bc he isn’t testifying (unlike testifying/simulating injuries)
a. Up to the court’s discretion – should examine the V first in camera (one on one interview outside the presence of the jury) must make a proper balance
b. This is ok bc P’s counsel will ask questions unrelated to the accident/lawsuit; simply asking questions testing V’s cognitive ability/general knowledge (to demonstrate brain damage, etc)
c. Concern re: faking it – court can still decide that the probative value outweighs possible unfair prejudicial effect

4. Pictures/Footage as Evidence of Injury: demonstrable evidence but v. effective; ex: film of V in normal, physical condition – v. impt re: the issue of his strength/ability to work/injuries, etc (allowed in)
a. Up to the discretion of the court – possible abuse if allowed when unnecessary, simply cumulative, hearsay, faking/altering it, etc
b. Must lay a proper foundation: is there sufficient similarity btwn what’s offered and the original 
i. Party offering it must show that the film hasn’t been tampered w/
ii. “Is this a fair and accurate representation?”

iii. Challenger can argue against its accuracy/claim its fake (but v. unconvincing)
c. Still must be relevant! Hypo: if an accident occurred in an intersection in July, cant show pictures of the intersection in December to show clear visibility and that pedestrian should’ve seen the car – in July (the actual time of the accident) there would’ve been foliage and it’s a totally different situation
d. No Trial by Trickery: prior to being deposed (prior to trial) D must hand over any videos if P makes a demand (so that way P wont lie/can spin it/drop the suit)

i. If there is no tape until after the trial has already started D will have to turn it over if P had previously asked (but if P never asked, D doesn’t have to turn anything over)

5. Pictures/Footage as Evidence re: Damages: ex: film of V (as quadriplegic) being tended to by his parents, 10 minutes long (allowed in) not an abuse of discretion – made specifically for the damages phase (photog could lay foundation)
a. Unless you see it, you don’t really understand the extent of the injuries
b. Discretion of the court – the trial court can review video in chambers and decide if the legit probative value outweighs the unfair prejudicial effect

c. The mere fact that there is enough medical evidence and testimony re: the nature and extent of the injuries don’t, alone, prevent P from showing jury a video illustrating in an informative and non-inflammatory way, the impact if the accident

d. Arg against: would make jury so sympathetic that it would be unfairly prejudicial (but unlikely to succeed)

e. Re: Damages: if a jury finds D liable and awards $1 million the court can find that the award is against the weight of the evidence and order a new trial re: damages only
6. Note: Laying a Foundation for Pictures/Film w/o a Witness:

a. What if photographer dies? A witness who was there can lay the foundation and say “I saw the scene/I was there and this is a fair and accurate representation”

i. Only need one or so ppl even if there as an entire stadium full of ppl

b. What if no witnesses at all? (surveillance tapes) can get the guys who installed the system to demonstrate/testify and prove a clean chain of possession

ii. NY: CRIMINAL:

1. The Defendant as Evidence: D’s physical body can be an exhibit w/o forcing D to take the stand

a. Not a witness so: 

i. D has not opened the door to credibility and impeachment attacks re: prior convictions
ii. D has not opened the door to self-incrimination bc that goes to your mind and not your physical body)

b. Ex: D can show scar on his body to discredit V’s testimony (she testified D had no identifying marks or scars) so it’s relevant 

c. Ex: can force D to show tattoos (expert testified that tattoo was a kind of hate group symbol and this goes to show motive/state of mind)

2. In Court Identification: the prosecutor typically uses D as an exhibit when V ID’s him in court

3. In Court Prior Identification: at trial V can testify that she previously ID’d the D – why? consistency, it was closer to the time of the event so more likely it was correct, fresher in her mind; goes towards credibility
a. BUT suggestive pre-trial IDs must be excluded (to reduce risk of injustice, ex: wrong person ID’d)
4. Footage Used for Identification Purposes: police can create a video canvassing an area for a V to ID the perp if:
a. No singling ppl out on the video, zooming in on many different ppl fitting description of the perp, no image of D in cuffs, being escorted, singled out or object of police suspicion,  or conduct by police, no suggestive comments, not grossly and unnecessarily suggestive, etc
b. Similar to a line up and allowed in for same reasons (no suggestion that everyone in it has a past criminal record)

c. This CAN be a basis of an in court prior ID

5. Pictures Used for Identification Purposes: Mug Shots
a. Photo arrays – V can look thru and ID a perp

b. CANNOT be used in court as basis of prior ID – V cannot testify that she made a prior ID if it was based on mug shots alone (but she can still ID in court)
i. Fed/SC Distinction: will allow mug shots to be used as basis for in court prior IDs

c. Problems: previous trouble w/ the law is inferred; prior criminality is hinted; focus on a few, select individuals – would prejudice the jury bc they would think, hey, V ID’d this guy and he already has a past criminal record, he MUST be guilty!

d. Not as good as a video – quality isn’t as good, trouble w/ law isn’t inferred in video, etc
6. Line Ups Used for Identification Purposes:

a. Many prior IDs take the form of a line up
b. 5 or 6 guys, all basically look the same (except the other guys are usually other cops), V points out the assailant

c. Improper Line Up: if V says attacker was 5’1” and except for D, everyone else in lineup was 6’1” = v. suggestive!

i. Consequences: NO testimony as to the result of that lien up; and NO pointing out/ID’ing D in court! (that’s usually still allowed, so this is super bad)

ii. Exception: independent source other then the line up (if V was held captive for a wk, she has other ways to ID him)
7. Pictures as Evidence: admissible if they tend to prove or disprove a disputed/material issue; illustrate other relevant evidence; corroborated/disprove other evidence
a. Excluded only if their sole purpose is to arouse the emotions of the jury and prejudice D
b. BUT if its truly relevant to any of the above, then it cant really be solely to inflame…

c. No balancing – tougher on Ds!

d. How many pictures should be admitted? Court’s discretion (test):
i. Are they relevant? Were they cumulative? (so many together that it becomes prejudicial)

8. Stipulations: purely voluntary! except where a stat says otherwise, decision to accept/reject a stipulation is completely w/ the prosecutor; NOT a unilateral decision

a. Meant to avoid delay, unnecessary extra work, etc

b. D cannot force the prosecution to agree to a stipulation that proves an element of the crime (ex: serious physical injury); this will NOT be held as unfairly and unnecessarily inflaming the jury

c. Why?

i. Cannot be used by D to manipulate court room proceedings by forcing the prosecution to accept
ii. The prosecutor gets the chance to show the fair and legit moral force of its case; to prove every element of the crime 

d. Sometimes a stat will req a court to enforce a stipulation

i. Usually involves stips unrelated to the current charge but must be related to an extraneous element

ii. Ex: Prior offenses and degree of punishment
1. If D agrees to stip that he committed prior offense so that the jury will not hear about it, the prosecutor cannot raise it in trial BUT if jury finds him guilty, the court will impose a higher punishment

2. Here, the court will force the prosecution to accept the stipulation

e. Fed/SC Distinction: the prosecutor must accept a stipulation re: prior offenses otherwise it’s a violation of FRE 403 bc the jury would put too much weight on the prior convictions
i. The prosecutor can and must prove prior conviction of an offense (bc its an element of proving recidivism) BUT not necessary to prove the NATURE of the act
ii. The prosecutor can mention D was convicted in the past, but not the nature of the crime

iii. Note: NY is better for D; if D stipulates, jury never hears anything
9. Oral Medical Testimony:

a. Not clear what the test is from the COA re: oral testimony (we know that for pictures, its 1) is it relevant? 2) is the sole purpose to inflame?)

b. One NY court applied a balancing test – is it relevant and minimally prejudicial?

10. The Crime Scene:

a. Sometimes the crime scene can be used as real evidence and the court will authorize a visit (the jurors get on a bus, Ls can go, parties can go); ordered just to look but cannot talk about it until deliberations

b. Only the parties have the authority to request this – juror can ask, but then the court has discretion whether to agree

c. Unauthorized jury visit to the scene is an automatic error!

i. It is sufficient to warrant a new trial w/o any proof that it influences any individual jurors

ii. There is an inherent prejudice

iii. Unlawful communications made to jurors disclosed to court during trial and before deliberation can be “sterilized” by the court (questioned to see if there’s any prejudice and given a warning) 

1. So if a juror visit the scene w/o permission and court finds out before deliberations, theoretically, the court might be able to fix it

iv. Whats the problem? Jurors who visit the scene essentially become witnesses (bc they can tell the other jurors their impression) and D doesn’t have the chance to cross/confront (violation of 6th)

iii. Fed: CRIMINAL: 

1. FRE 606: Competency of Juror as Witness:

a. At the Trial: cant testify as a witness in the trial if you’re on the jury

b. Inquiry into Validity of Verdict or Indictment: a juror cannot testify as to any matter or statement from deliberations/the effect of anything on a juror’s mind or emotions/concerning mental process.  A juror may testify about: (generally, external matters)
i. Whether extraneous prejudicial info was improperly brought to jury’s attn

1. Exs: hearing/reading materials not in evidence; bribes; bailiff’s comments – these can be testified too

ii. Whether any outside influence was improperly brought on

1. Jurors getting drunk do not count! Its internal conduct and not external influence

2. Jurors who visit the crime scene w/o permission are an outside influence and other jurors would be able to testify to this, even after a final verdict

iii. Whether there was a mistake in entering the verdict onto the form

iv. Note: why prevent juror testimony from impeaching a jury verdict? Policy consideration = want jury verdicts to be final

v. Note: courts/other jurors should be watching over each other, making sure no one’s drunk! Jurors can testify on internal conduct up until the point a final verdict is reached; can also use non-juror evidence (other ppl who saw them getting drunk at lunch, etc)
2. FRE 901(b)(9): Requirement of Authentication or Identification of a Process/System: 
a. Ex that passes muster: evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result

VIII. Circumstantial Evidence
a. Overview:

i. Unlike direct evidence (I saw her kill him) but evidence of collateral facts, pointing to facts that help infer what happened

ii. Nothing inherently weak w/ this evidence as a class (compared w/ direct evidence)

iii. The strength of the evidence will depend on circumstances and situation

iv. Ex: circumstantial evidence can overcome an alibi (direct evidence) if the CE is strong and alibi isn’t credible

v. Proving Murder:

1. Can prove death by DE (body, murder weapon, etc) and guilt by CE

a. BUT if guilt is established by CE, then the case is considered proven entirely by CE (the guilt factor is what matters)

2. Can prove death by CE and guilt by CE

a. Can prove every element of murder by CE – CE might be your only evidence if no body or other DE of the crime is found
vi. V. often CE is more valuable then DE which often relies on credibility; or the witness could be mistaken

vii. BUT, must admit that we are drawing inferences and must be careful the inferences we’re drawing are correct

viii. Most of the time there will be a combo of both DE (witness was stabbing and a wallet fall) and CE (the wallet has D’s driver’s license in it)

1. Each is as good as the other BUT each depends on the facts of the situation
ix. FRE 401: Relevant Evidence:

1. Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probably then w/o the evidence

x. FRE 402: Relevant Evidence Generally Admissible: unless consti, acts of congress, FRE prohibit it (and irrelevant evidence is not admissible)

xi. FRE 403: Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time:

1. Relevant evidence can be excluded if its probative value is substantially outweighed by danger of unfair prejudice, confusion of the issues, or misleading the jury, or by consideration of undue delay, waste of time, or needless presentation of cumulative evidence

2. (restated) Evidence will get in UNLESS the possibility of unfair prejudicial effect substantially outweighs its probative value
3. Note: it’s a balancing act

b. Establishing Guilt/Intent by Circumstantial Evidence:

i. CE is typically used to prove intent bc you cant see into D’s head and D rarely tells someone he intends to commit a crime
ii. NY: CRIMINAL: if the guilt of D is established ENTIRELY by CE alone there is a special charge that must be given to the jury 
1. “The facts from which the inference of the D’s guilt is drawn must be established w/ certainty – must be inconsistent w/ his innocence and exclude to a moral certainty every other reasonable hypothetical”

2. To a Moral Certainty: draws attn to the rigorous function to be undertaken by the jury – doesn’t mean there is inherent weakness; doesn’t alter BOP (not higher then BARD!!)
a. Its “to a moral certainty” and not to an “absolute certainty” that would be too high

b. Its basically BARD

c. COA has indicated in opinions that they don’t like this wording bc juries find it confusing so now, the instructions are “the inferences you draw must exclude BARD every reasonable hypothesis of innocence”

d. Means the same thing but sounds clearer for jury
3. Does NOT apply where DE and CE are both used

a. Ex: cops testify they saw D crouched on the floor of a looted store during a period of widespread looting – this is DE and so no special instructions needed

4. What is a reasonable hypothetical?
a. Ex: citywide blackout, cops approach a store where the front gate had been torn down, D crouching on the floor of the store – crouching is relevant bc it shows state of mind (hiding from cops) barrier D had to climb over to get into the store is relevant (shows that D didn’t accidentally wander in, had intent to steal)

b. Ex: D found at 4 am w/ a guy and a crowbar (other guy tried to break into the bar); cops drive up and D started to flee = COA said finding him guilty is OK bc no reasonable hypothesis other then he was attempting to break in as well

c. Ex: D strikes V on the head, cracks open his skull and kills him; D admits he hit V but claims he was swatting a fly

i. CE: D used an axe would help prove intent – actions speak louder than words! (if he really was trying to swat a fly he wouldn’t have used an axe)
ii. DE: witness saw D hit V (in this case guilt is established by combo – no special instructions)
1. Note: if the witnesses never saw D’s face, only saw V get hit by someone from the back, then it’s a purely circumstantial case EVEN THOUGH death can be proven w/ DE (bc guilt would only be CE)
5. What is NOT a reasonable hypothetical?

a. Ex: needed to prove D owned car to get him for drug possession

i. CE: driving the car the week earlier; had the registration and insurance cards on him BUT he didn’t have the keys to the car, didn’t have the parking tkt

ii. This does not disprove to a moral certainty every reasonable certainty (like, he borrowed the car and still had the insr/regis info!)

iii. As a matter of law, there is a reasonable hypothesis of his innocence – (review) set guilty verdict aside (saying as a matter of law, no rational juror could possibly find him guilty)

iv. (Review) prosecution has not proven BARD so NO NEW CASE (double jeopardy) v. rare

iii. Convicting D of Murder w/ No Body:
1. Have to prove 1) death/murder by CE and 2) guilt by CE 
2. Cant be a reasonable alternative (like the person ran away)

3. Ex: surgeon husband cut up and dumped his wife over the ocean, was found guilty even though a body was never found

a. CE: seen leaving bldg, getting onto plane, gone a few hrs; prosecutor made a video to prove is was feasible to fly a plane and dump the body in a couple of hrs

c. Character as Circumstantial Evidence: CRIMINAL:
i. Criminal D on trial; does not take the stand OR call character witnesses:

1. Nothing re: prior convictions, bad acts or character is allowed

2. NOTHING is available to prosecutor bc D has not opened the door

3. Not a choice in civil cases, Why? Courts pretty much think character evidence is BS and in a criminal trial they are willing to throw the D any life preserver, any possibility for evidence BUT in a civil case its not worth mucking up the issues
ii. Criminal D takes the stand but does NOT call character witnesses:

1. 5th A right, no obligation to incrim himself, prosecutor cannot call him to the stand AND cannot make D’s choice NOT to take the stand costly (by mentioning to the jury)

2. Doing this will open the door for the prosecution; handed a weapon bc had he not done this, nothing about this would have gotten in!
3. The prosecution can now cross exam the D – his credibility now becomes an issue (as it does w/ every witness bc every witness is implicitly saying “believe me” so really, this applies to every witness!!)

4. HOWEVER, this does not put his rep/character at issue, only his truthfulness 
5. Prior Convictions: NY and Fed: the prosecution can cross re: prior convictions bc this goes to credibility/veracity for truthfulness 
a. Prior convictions are about credibility and honesty – D had put his own interests above those of society; if he did it once he could do it again
b. Basically all conviction of offenses are fair game – doesn’t have to be related to the crime charged
c. If D lies about this, the prosecution can prove he was convicted in the past

d. This is a general rule that applies to all witnesses who take the stand

6. Extent of Prior Convictions: Propensity:
a. Propensity: rule in this country that prior convictions cant be used to show D has a criminal nature; Why? Bc maybe D didn’t commit this one! Too prejudicial

b. Since its discretionary, its v. rare an abuse of discretion will be found and conviction will get reversed
c. NY: Sandoval: the conviction COMES IN UNLESS the unfair prejudicial propensity effect heavily outweighs the legit probative effect [if a tie = it gets in] (opposite of DE rule)
i. Sandoval compromise: asking witness if convicted BUT not stating the name of the crime (so jury knows he was convicted but then propensity 

ii. For a regular witness: any witness is subject to a Sandoval motion but its not as acute or in advance (bc a regular witness doesn’t have his freedom on the line)

1. The prejudicial effect would have to be super heavy and the motion could only be made at trial

iii. Balancing act: up to the discretion of the trial judge to allow use of prior convictions or proof of prior commission of specific criminal, vicious or immoral acts

1. The prosecution has a general but not absolute right to being these things up on cross

2. The probative value on issue of D’s credibility vs. risk of unfair prejudice (propensity) (even though judge will wanr jury NOT to do this)
iv. What gets in? Evidence should be admitted if the nature of circumstances in which it occurred bear logically and reasonably on the issue of credibility
1. Exs: calculated violence, specific vicious or immoral acts that show a willingness by D to put himself ahead of society; lying in wait to attack a V/premeditated

2. Things having to do w/ addiction/drugs/alcohol has lesser probative value but in NY narcotics convictions get in
3. Perjury/other acts of dishonesty are v. relevant

v. Factors: how long ago it happened; was it a violent act? Impulsive violence? (that one tells us v. little re: credibility)

vi. What doesn’t get in?  Evidence that has no other purpose but to show a D has a criminal nature and is likely to have committed the current crime

1. Exs: impulsive violence, things that happened a v. long time ago; traffic violations, etc

2. Crimes similar to the current charge may be highly prejudicial bc its too similar jury will assume he’s guilty; depends on the nature of the crime (unless previous narcotics convictions in NY)
d. FRE 609: Impeachment by Evidence of Conviction of Crime:
i. Prior convictions only get in if the court decides the probative value outweighs its prejudicial effect (subject to 403 balancing)
ii. If it’s a tie = it does NOT get in
iii. Evidence that witness was convicted of a crime is admitted regardless of the punishment, it the crime tends to show dishonesty/false statement by the witness
7. Prior Bad Acts: the prosecution can also ask about prior bad acts
a. Bad acts: any improper, vicious, immoral, illegal act whether or not D is convicted, things that show that D puts his own interests above those of society (bc that kind of person would lie)
b. BUT if D lies about it, the prosecution cannot prove the prior bad act, he is bound by the answer of the witness (pragmatic reasons; collateral matter)

c. Ex: lying and getting “officially” caught; assaulting another (maybe someone witnessed this)

d. Cannot ask D (or any witness!!) if he had ever been previously arrested/indicted/charged
e. Proving Bad Acts: can’t prove a bad act (pragmatic reasons, collateral issue, etc) BUT what about proving a bad act during the time of the event? YES

i. Why? bc it is no longer collateral bc it directly affect your ability to recall, its directly relevant to credibility

ii. Ex: using drugs, drinking – for both, the prosecution can ask but not prove general use BUT can ask and prove if D was drunk/high at the time of the crime

f. NY: prosecution cannot ask if a bad act is the subject of a pending indictment; off limits bc it encourages D to give up his right to not self-incriminate
iii. Criminal D calls character witnesses but does NOT take the stand: 
1. To put character at issue it must be about a trait that is at issue/relevant to the charge

2. This is a form of circumstantial evidence bc D isn’t directly proving he didn’t commit the crime, but that its v. unlikely that a person w/ a good character/truthful/honest would do this
3. D has to call witnesses to prove this:  NY and Fed:
a. Can only “prove” character by reputation – witnesses testify as to your reputation but NOT any specific acts
b. Reputation circumstantial and if D can prove he has a good reputation, the jury can infer he has a good character, etc
c. Reputation: how you are known in the community, what ppl say/think of you
d. The witness gets on the stand, supposed to testify as to how D is known – this is limited to “they all say”, “I have heard”, “I’ve never heard ppl say anything bad”
e. NY distinction: Cannot prove character by the witnesses’ opinion of D; witness cannot say “I think”
f. FRE 405(a) distinction: The witness can testify as to his opinion of D; witness can say “I think”
g. Problem: witness must testify as to when he heard it
h. In practice, witness gets on the stand, says his piece and no cross – its all worthless

4. This opens the door to BAD character witnesses for the prosecution: NY and Fed
a. Witnesses who testify “everyone has said what a bad guy he is” BUT only for the trait that D put in issue!
b. “Do you know D? Yes. DO you know other ppl who know him? Yes. What do you hear other ppl say? That he’s a dishonest person”

5. This opens the door to affirmatively proving any prior convictions of D that would negate the trait at issue (usually honesty, peaceableness, etc): NY only! (even though D never took the stand, which is usually the only way this stuff gets in)
a. Jury is NOT allowed (and may even be charged not to) to use evidence of prior convictions as evidence that D committed this crime

b. They can only use it as some evidence of the weight of his character witness

c. Dangerous for D: can the jury really separate this in their minds?

6. This opens the door to cross exam D’s character witnesses
a. Broadest cross examination allowed at law: (just must be in good faith)
b. Can ask about D’s prior convictions (see above) (NY only)
c. Can ask about rumors floating around; same as w/ convictions – trying to impeach his ability to be an accurate read of D’s rep in the community

i. Exs: rumors of being charged, arrested, indicted, newspaper reports – these are ok bc it doesn’t matter if right or wrong, just that the rumors were out there

ii. An arg for jury not to give this witness any weight

iii. Cannot try to prove the truth just that the rumors were around and should have been heard by the witness

iv. Jury is NOT allowed (and may even be charged not to) to use evidence of rumors as evidence that D committed this crime (but who knows what they’re doing?)

d. Can ask witness if he himself has been convicted in the past (but not arrested, indicted, or charged) this is just normal “credibility” cross exam

i. Doesn’t have to be related to the crime charged

e. Relevant bc it shows whether or not he actually heard about D’s rep; either doesn’t know and then he’s a bad judge of D’s rep in the community OR he did know and so how can he say D has a good rep??

f. Trying to impeach the witness (risky for D bc then the jury hears everything they normally wouldn’t)

7. Instructing the jury:

a. Fed: a “standing alone” instruction is NOT req’d; its sufficient to instruct the jury to consider character evidence w/ all other evidence in determining guilt BARD

i. Its a factor to be considered w/ all other evidence

b. NY: approach is kinder to Ds

i. “Good character evidence, if believed when considered w/ all the other evidence in the case, may be sufficient to create a reasonable doubt where no other reasonable doubt may exist”
iv. Criminal D takes the stand AND calls character witnesses:
1. (Review) can do everything above

v. NY CPL 60.40: in addition to above:
1. Prosecution can prove D was convicted of an offense when the fact of such previous conviction constitutes an element of the offense charged

a. This can happen as part of the direct case and not just when a door is opened
d. Character of Homicide or Assault Victim: CRIMINAL
i. Overview:

1. Sometimes D’s want to throw blame onto the victim

2. Usually when D raises the defense of self-defense (burden on prosecutor to disprove SD BARD)

3. D wants to prove the character of the victim
ii. NY: Proving a V’s Reputation for Violent Tendencies:
1. Self-Defense: its not the actual facts but what D thought was going on; would a reasonable person think he was in danger and needed to defend himself

2. Violent reputation cannot be used as CE so D must know of the V’s rep
3. General rule: reputation for violence is only relevant and allowed in if D knew about it 

4. Rational: this goes to show D’s state of mind at the time of attack – if D personally knew that V had a violent rep, he would think SD was necessary (and so would any reasonable person)

5. Threats: also admissible if it was communicated to D for the same reasoning as above (bc then it goes to show D’s state of mind = D knew there was a threat was made so he reacted bc of that)

a. BUT even if the threat is NOT communicated to D, its CE that is happened

b. Ex: if V made a threat its evidence he probably was violent during the event (V’s state of mind)

6. Calling Bad Character Witnesses: if D calls bad character witnesses re: V this opens the door

a. Prosecution gets to rehabilitate V and bring good character reps (not to prove V’s good rep but to disprove the weight of D’s evidence)

7. Specific Acts of Violence: D can testify as to bad prior acts that he saw V commit towards others OR that he knew about and it was previously communicated to him

a. Note: only allowed in if communicated to him!!
iii. Fed: violent reputation of V is CE that can be used so D does not need to prove that he knew about it beforehand
1. Threats are also admissible whether communicated to D or not

2. ANY evidence that V was the aggressor in the case opens the door for the prosecutor to rehabilitate V

a. Ex: if D testifies that V came at him first (not even going as far as claiming self-defense)

3. FRE 404(a)(1)(2): Character Evidence Not Admissible to Prove Conduct: Exceptions: Character of the Accused/Victim:
a. Any evidence by D of a character trait of V allows the prosecutor to rebut the claim AND opens the door for the prosecutor to prove the same character trait in D

b. Note: this further opens the door to D’s character
4. Specific Acts of Violence: D can testify as to prior bad acts that he saw V commit towards others OR that he knew about and it was previously communicated to him

a. Note: only allowed in if communicated to him!!

e. Character of Sex Crime Victim: CRIMINAL
i. Overview: Rape Shield Laws: 

1. Meant to encourage Vs to come forward and prosecute

2. Limits ability to impeach V as the witness

3. NOT allowed to bring up past sexual relationships to show V is a slut and likely to consent OR that V has a rep for chasity

ii. NY CPL 60.42: Rules of evidence; admissibility of evidence of victim’s sexual conduct in sex offense cases:

1. Evidence of a V’s sexual conduct shall not be admissible in a prosecution of a sex offense/attempt UNLESS:

a. It proves or tends to prove specific instances of the V’s prior sexual conduct w/ the accused

b. It proves V was convicted of prostitution anywhere in the US

c. It rebuts evidence introduced by the prosecution that V had not engaged in sex in a given time period

i. Note: prosecution must raise evidence that V was a virgin or in the hospital and couldn’t/never/unlikely to have had sex 

d. Rebuts evidence that the accused is the dad/source id disease/sperm

i. Note: this was before DNA testing

ii. Note: D can show that V had sex w/ someone else and he is the source of STD/baby

e. Catch all in the interest of justice

iii. NY CPL 60.43: Rules of evidence; admissibility of evidence of victim’s sexual conduct in non-sex offense cases:
1. Passed after the Robert Chambers case; now the above law covers ANY crime

iv. FRE 412: Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition:

1. (a) Evidence generally inadmissible: cant bring evidence to prove the V engaged in other sexual behavior OR sexual disposition

2. (b) Exceptions: evidence that someone else is source of seman/injury/physical evidence; evidence of sex w/ guy being accused (consensual or prostitution); evidence that, if excluded, would violate consti rights of accused (see below); in CIVIL case, allowed in if probative value substantially outweighs danger of harm to V and unfair prejudice; evidence of V’s  reputation is only admissible if V puts it in controversy
v. Fed and NY: SC held that 6th A right to confront the witness against you is violated if D is not allowed to show that V is biased against him and has motivation to lie

1. Allows this evidence in under the “interest of justice” exception

2. This all gets to come out in cross – the “exposure of a witness’ motivation in testifying is a proper and impt function of the consti protected right to cross” 

3. NY: evidence tending to establish a reason to fabricate is NEVER collateral and may not be excluded on that ground

a. Evidence that would show V had a reason to lie/get back at D isnt just an attempt to show she’s a slut/bad person/more likely to lie, etc

vi. FRE 413 and 414 and 415: Evidence of Similar Crimes in Sexual Assault AND Child Molestation Cases in CIVIL/CRIMINAL cases: (EXCEPTION TO THE PROPENSITY RULE)
1. Federal courts will allow similar acts in sexual assault crimes/child molestation offenses – it IS admissible

2. Note: v. few federal sex offense cases bc limited jurisdiction (army bases, Indian reservations, etc)

3. Still need to apply 403 balancing!!! In practice, this propensity evidence will typically get thrown out, the federal courts have nullified the rule

4. NY distinction: rejected these exceptions as against public policy

f. Character in Civil Cases: NY and Fed:
i. The General Rule: evidence of character is inadmissible as a probative fact to show that a party didn’t do an act which is the subject of the issue

1. Leaves open the door for some civil cases where character is an issue

2. Why have a different rule from criminal context? Even though courts think character evidence is BS its allowed in a criminal trial bc a D needs any lifesaver he can get BUT in a civil trial, we don’t want to waste the jury’s time
ii. When is Character in Issue?
1. When it is a material, consequential fact which under substantive law determines the rights and liabilities of the parties
2. Depends on the nature of the crime

3. Seduction
4. Negligent Entrustment of a Vehicle: separate tort from just a car accident that you get into from your own negligence

a. Lending your car to someone you know is a bad driver/no license/drunk driver, etc (basically, you know he is an undue hazard)

b. Reputation of the drunk driver is relevant to prove the owner knew/should have known

c. Not at the time of the accident but prior to that (not bringing in evidence he was drunk at the time of the accident but his rep before that)

d. But, separate evidence can be shown he got drunk and it was the cause

5. Defamation: charge that P’s rep has been harmed D can bring in evidence to show P already had a bad rep to mitigate damages

6. NOT Exs: undue influence in contract formation

g. Uncharged Crimes: NY and Fed: gets in unless the unfair prejudicial effect substantially outweighs the probative value (if it’s a tie, it gets in!)
i. Overview:
1. Can’t use bad acts to show propensity bc of the undue weight the jury will give to it
a. Prosecution cant offer evidence that D had a collection of guns (review = prosecution can never open the door to character when D has not)

b. No probative value to telling jury that a D has a gun collection, just trying to show a violent propensity

c. However, if the guns have evidentiary value, they can get in – if one was dropped at scene and had fingerprints, etc
2. It may have logical relevance but the risk of error is just too great

3. Typical scenario: if D commits A and B the prosecutor can charge D w/ both A and B BUT he wont always do this (if one case is weak, sometimes the jury will acquit for both)

a. BUT prosecutor will want to get the other, uncharged crime in too, its part of the evidence D committed the charged crime

b. Hypo: D robbed a bank, ran out and killed a cop on the way out; only charged w/ murder and not robbery, but the prosecutor wants to bring in evidence that D committed the robbery and therefore had a motive to kill the cop bc the cop would’ve arrested him (review = CE he committed the murder)

i. This can get in under the first exception of Molineux
4. If evidence of uncharged crime tends to prove the charged crime by CE it will be allowed in UNLESS its so strong in propensity and so weak in probativeness it shouldn’t get in (balancing test)

5. Problem: NY: COA reversed the balancing in a case that came before them BUT they did it co casually, did they even realize what they were doing??

ii. NY: Molineux: MIMIC: the foundation case to prove uncharged crimes: evidence of other crimes is competent to prove the specific crime charged if it establishes:

1. Motive: either the past motive must underlie the present charge OR there must be one common motive
a. Sometimes evidence of uncharged crime can prove the guilt of the charged crime by CE bc of motive (does it show or constitute the motive?

2. Intent: does the uncharged crime show intent to commit the charged crime?
a. An event occurring AFTER the charged crime can be used to show intent

i. Ex: D is getaway driver, claimed he just thought other guy was getting cigs; charged w/ 1st and then it happened a 2nd time – the repetition is what matters

ii. Law of probabilities: the more it happens the less likely the act was done innocently!! (it tends to negate innocence)

iii. It doesn’t matter which robbery D was charged w/ but that fact it happened twice

b. Note: if there is already evidence of intent from the facts of the current charge, all the evidence of the uncharged crime would do is show propensity

c. Ex: evidence showing D had passed counterfeit $ v. often in the past – repetitive acts that can be done innocently, but done over and over again, can show intent

d. Ex: if D commits a violent act and claims insanity, can bring in evidence of prior incidents bc it shows he didn’t lose his mind in every single situation and shows intent to be violent

e. Civil Cases:
i. Often involved in fraud and undue influence cases bc there, intent can rarely be established by DE

ii. Theory of increased probability re: repetitive events will apply here

iii. Ex: woman gets old ppl to move into her house and sign over all their money – prior judgments show intent and likelihood that there was no innocent state of mind

iv. What matters? Degree of similarity and not commonality

3. Mistake/accident (absence of): does the uncharged crime show that the charged crime was an accident 
a. Sometimes crimes can happen by accident (pharmacist giving the wrong drug by accident) but showing prior crimes may indicate that the present charge is NOT an accident (same as w/ counterfeit $)

4. Identity: when the evidence of an extraneous crime tends to identify the person who committed it as the same who committed the charged crime 
a. Unique Methodology: MO; if a D commits a crime in such a unique way and repeats it the same way, this can be used as evidence

i. Crimes don’t have to be exactly the same

b. Requirements: must prove that D: 

i. Was the person who committed the first crime AND

ii. It was done in a unique way the first time and repeated here

1. Note: must be sufficiently unique
iii. This is the probative value!

iv. Must be a palpable connection, identifying the means used in the charged crime proves D’s guilt in the uncharged crime

c. Ex: man breaks into a store and steals gun, then robs bank the next day and drops if at the scene – can use fingerprints from break-in to ID in the second crime (also, common plan/scheme)
d. Ex: the same handwriting, kind of note, and contents being the same are NOT sufficiently unique

e. Ex: man following women from train, pretending wife is in their building and has been raped, forces them into the apt and into lingere and then rapes them is sufficiently unique
5. Common plan/scheme: for one crime to be relevant as evidence of another, the two must be connected as part of a general and composite scheme or plan
a. Must be so connected that its impossible to distinguish them, and proof of all, in the effort to establish one, is a part of “the thing done”

b. The two crimes are related/all part of a bigger plan the D wants to achieve

c. Ex: killing off everyone who stands btwn you and an inheritance; 2 masked men rob janitor for keys and then rob a bank – can bring in robbery of janitor 

d. Not Ex: a past uncharged crime that’s not related as a common scheme but just shows a D likes to poison people who gets in his way; this is just propensity
e. Not Ex: woman use fraud/undue influence to get old ppl to leave her money is not appropriate here bc past incidences are separate transactions and not connected (even though v. similar to each other, its about the connection btwn them)

iii. NY: Misc. Notes: 

1. MIMIC is a general but not exclusive list:
a. Consciousness of Guilt: CE re: the previous uncharged crime might, on its own, establish guilt in the current crime
i. Ex: man suspected of poisoning his wife and possibly his mother-in-law (a long time ago); he refused to allow an autopsy for the mother-in-law

ii. NY: held the small legit probative effect was vastly outweighed by the hugely prejudicial effect of propensity

b. Being on the Scene: if D claims to be elsewhere and is later found on the scene, its allowed in under MIMIC even though technically it doesn’t fall under an exception

i. Why? CE towards identity

2. Cannot Use Acquittals:

a. If D is Found NOT Guilty, cannot use it for evidentiary purposes – D has been proven innocent and don’t trust the govt to have good faith intentions

iv. NY: Molineux Exceptions Allowed in When Evidence of Prior Crime is Probative of the Crime Charged:

1. Gets in unless the unfair prejudicial effect substantially outweighs the probative value (if it’s a tie, it gets in!)
2. What is Probative? Must be more than “slight value” BALANCING test (probativeness vs. prejudice)

3. Factors: degree of persuasiveness of the evidence, the logical connection; materiality/necessity; if the evidence tends logically and by reasonable inference to prove the material issue and its not just cumulative
4. Evidence is NOT admissible just bc its part of a convo where other parts are admissible

a. To get in, those other parts must be inextricably linked
b. Must be explanatory of the acts done or words used in the otherwise admissible part

i. Ex: evidence re: intent to kill necessarily includes evidence re: prior murder (also shows premeditated); statement “its where we put ppl…not found for weeks and months” is not just an attempt to just propensity

5. If the statement is unnecessary as evidence and would just be used as propensity, not allowed in

a. Ex: “Lets go kill him and bring him to our spot” “Yes, that’s where we have all the ppl we killed and they’ve never been found” – Sentence 1 is ok, Sentence 2 is not ok

6. Proper Procedure: pre-trial hearing (no jury) judge decides if all/part/none of the evidence gets in
a. Must ask whether a rational jury could reasonably find the conditional fact by:

i. Identity = clear and convincing
ii. MMIC (everything else) = preponderance of the evidence
b. Then jury gets to hear and parse thru

c. If a prosecutor knows he has a statement that has probative value but also prejudicial effect due to propensity – MUST have this pre-trial hearing, cannot spring it on jury
d. Different from federal courts

v. FRE 404(b): Character Evidence Not Admissible to Prove Conduct: Other Crimes, Wrongs, or Acts:
1. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity BUT it may be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident
2. Must give reasonable notice
3. Proper Procedure: trial judge must decide if the uncharged crimes (as evidence) are relevant
a. FRE 104(b): relevancy of evidence depends upon the fulfillment of a condition of fact 

i. Trial court can allow in evidence of prior uncharged crime ONLY if the jury can reasonably conclude that the act occurred and that D was the actor
ii. BOP on the prosecutor is by a preponderance of the evidence 
b. Ex: D is charged w/ knowingly selling stolen goods – need to prove knowledge; past uncharged crime of dealing stolen goods, can this come in to show that repetition of the act tends to show the charged act is not innocent? (and NOT simply propensity)

i. Can get the uncharged, prior acts in if everything came from the same source, all sold to him for v. low prices and v. large quantities, no docs of legitimacy

ii. SC said this would be ok as long as limited to knowledge element and not used as propensity

iii. Judge will look to the evidence and decide if a reasonable jury could find that the goods were stolen, then its sent to the jury and they decide if other goods were stolen and then if the chain of inferences is compelling, can draw inference that the current goods were stolen

iv. The condition of fact? Ex: if D knew the goods were stolen then the jury can infer that if D has dealt w/ stolen goods in the past, he knew that these were stolen too

4. Final Balancing: FRE 403: Exclusion of Relevant Evidence on Grounds of Prejudice, etc:
a. Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, of misleading the jury or bc of undue delay, waste of time, etc
b. Ex: D has dealt in stolen goods in the past which leads to inference that he knew that these were too – isnt this proving by propensity? But this has v. impt weight as to his state of mind and prejudicial effect is slight and does not outweigh
i. Note: typically, if there is a legit probative effect it will be found to outweigh unfair prejudicial effect (rare that it will get thrown out)

ii. Note: balance is the same as NY (will get in unless its probative value is substantially outweighed by unfair prejudicial effect, and in the case of a tie, evidence gets in)
5. Preventing Unfair Prejudice: don’t need a preliminary finding; 4 other safeguards
a. FRE 404(b) reqs that evidence is offered for a proper purpose 

b. Relevancy req of FRE 402 (enforced thru 104(b))

c. Trial court must assess under 403 to decide if probative value of the similar acts is substantially outweighed by its potential for unfair prejudice

i. Note: usually will allow it in

d. FER 105: court must instruct jury that similar acts evidence is only to be considered for the proper purpose it was admitted

i. Note: but D can decide if court gives this instruction at all

6. Using Prior Acquittals:

a. Can still use evidence of prior crimes even if D was tried and acquitted 
b. “Not guilty” isnt saying that D is innocent but only that the prosecution couldn’t prove guilt BARD

c. Must still fall into the MIMIC/404(b) exception

d. An acquittal in a crim case does not preclude the gov’t from re-litigating an issue when its presented in a subsequent action governed by a lower standard of proof

i. NOT getting tried a second times so no DJ concern

ii. Only being used for evidentiary purposes

vi. Sometimes D Will Open the Door to an Uncharged Crimes:

1. Ex: D sold drugs to an undercover cop, claims it was entrapment (affirm def)

a. Prosecution can bring in evidence of selling drugs before to negate the entrapment defense and that D was ready and willing

b. Prosecution gets to rebut the affirmative defense in this way

2. Ex: D in jail, attacks a guard on the way to solitary confinement and gets disciplined
a. If D should affirmatively inject the argument that he didn’t deserve the confinement the prosecution can show that he did and what he did to deserve it
3. Ex: man commits robbery w/ accomplice and car, V is killed; man commits robbery again w/ same accomplice, same car V lives; charged w/ the 2nd robbery

a. Can bring in evidence in of same robbery under the same circs in the 1st instance but NOT the murder bc its unnecessary

h. Post Accident Repairs: CIVIL
i. NY: it all depends on the theory suing under

1. Civil:

a. If suing on claim of negligence, CANNOT show subsequent design changes

i. Ex: if T sues LL after tripping on loose carpet and LL tacks it down the next day, cannot be used as evidence

ii. Why? Bad public policy, don’t want to discourage ppl from making things safer bc it can be sued as CE against them later; plus we don’t really know if there was negligence, maybe just trying to be super careful after an accident

b. If suing on claim of design defect, CANNOT show subsequent design changes (problems w/ design itself)
c. If suing on claim of manufacturing defect, CAN show subsequent design changes (problems w/ assembly line)
2. Criminal: 
a. If suing on claim of design defect, CAN show subsequent design changes

i. Why? Public policy reasons don’t trump bc D could go to jail!!

ii. Fed: distinction from NY: NO evidence of subsequent repairs are allowed in
1. FRE 407: Subsequent Remedial Measures:

a. Excludes evidence of post-remedial measures to prove negligence or culpable conduct, defect in product, failure to warn, unless the evidence is offered for another purpose such as proving ownership, control or feasibility of precautionary measures
i. Note: prompted by the fear that ppl will be less likely to take subsequent remedial measures if evidence of their repairs/improvements are used against them and this applies to all CL claims
2. If suing on claim of negligence, CANNOT show subsequent design changes (same as NY)

3. If suing on claim of design defect, CANNOT show subsequent design changes (problems w/ design itself) (same as NY)

4. If suing on claim of manufacturing defect, CANNOT show subsequent design changes (problems w/ assembly line) (different from NY!!)

a. Why? even though the causes of action are different, it doesn’t justify admitting subsequent remedial measures in one and not the other

5. FRE 403: Exclusion of Relevant Evidence:

a. When deciding to allow in evidence of post accident warnings and post accident design changes court must decide whether its probative value is outweighed by the danger of unfair prejudice and confusion

i. Habit:

i. Overview:
1. Typically not allowed in – just bc someone has a general habit isnt positive evidence that it must have happened

2. Plus, usually circumstances depend or change w/ other ppl – so even if you have a habit. Things can be out of your control

3. Note: in accident cases, cannot bring in evidence that a person is a good driver, careful etc (that’s not habit)

ii. NY: CIVIL:

1. Evidence of a habit or regular usage is admissible to prove P followed a such procedure on the day of the accident if there is a sufficient number of times (but what that number is, we don’t know)

a. Can be used as a defense

b. Must be more then unpatterned, occasional conduct that’s likely to vary depending on the surrounding circs
c. Must be something repetitive and predictable


2. Evidence that demonstrates a consistent response under given circs is more likely to repeat that when the same circs come up again = admissible to prove conformity on specific occasion

3. Proof of deliberate repetitive practice by one in complete control of the circumstances should be admissible bc its highly probative
a. The control factor is impt, not usually found in habit cases but v. persuasive

4. Courts will allow in evidence of a business custom or habit even though other ppl are involved

a. Routine practices in a business can involve many ppl (ex: mailing a letter) so evidence that the process got started can be CE it happened in total

iii. NY: CRIMINAL

1. Evidence of habit or custom whether corroborated or not is admissible or prove conduct on a specified occasion in conformity w/ the habit or custom
2. Must be based on a sufficient number of instances to warrant a habit

3. Big question: is it a character trait or habit??

a. The difference turns upon the regularity and situation specific nature of the conduct
4. Proving intoxication thru habit: the probative force of habit evidence on a given occasion depends on the degree of regularity of the practice and its coincidence w/ the occasion
a. Cant just be “propensity to drive drunk” BUT that D got drunk every weekend so he was probably drunk that night

b. Not being charged w/ getting drunk so no propensity or proving prior crimes

5. Habits can be used as evidence to put D in a particular place or state, etc

a. BUT NOT that D commits crimes (that propensity!)

iv. FRE 406: Habit; Routine Practice:

1. Evidence of a habit of a person or the routine practice of an org is relevant to prove that the conduct on a particular occasion was in conformity w/ the habit
2. Do NOT need corroboration

3. Do NOT need eye witnesses

4. Note: probability theory

v. Note: in accident cases, cannot bring in evidence that a person is a good driver, careful, etc (not a habit)
IX. Examination of Witness

a. FRE 611: Mode and Order of Interrogation and Presentation:

i. The court shall exercise reasonable control over the mode and order of interrogation of witnesses to make sure its effective, doesn’t waste time, and prevents harassment, etc

ii. Cross is limited in scope to the subject matter of the direct and matters of credibility

iii. Leading questions cant be used on direct except as necessary; ordinarily permitted on cross; if a witness if hostile, leading questions can be used
b. FRE 614: Calling and Interrogation of Witnesses by Court:

i. The court can call a witness and both parties can cross; the court can interrogate witnesses; objections must be made outside presence of jury

c. FRE 615: Exclusion of Witnesses:

i. The court, on request, can order witnesses excluded so they don’t hear the testimony of other witnesses
d. Examining Your Own Witness: (so not trying to impeach)
i. Getting your witness to testify that way you want him to

ii. Problem: these trials are often must later and sometimes witnesses forget

iii. How to refresh? Show writing by witness to witness (diary entry, note, etc) OR something written by another witness OR an object

iv. NO hearsay problem bc item ii is NOT offered as evidence, just as a supplement/refresher in order to give an accurate in-court recollection

v. Other side will try to discredit the witness (You don’t really remember, do you?) (But if witness says, No, I do remember, I’m not just parroting, then the attempt by the other side isnt as effective)

vi. NY: Past Recollection Recorded: long history of acceptance in NY – a memo made of a fact known or an event observed in the past the witness lacks sufficient present recollection, may be received in evidence to supplement memory if:

1. Witness observed the matter recorded

2. The recollection was fairly fresh when recorded or adopted

a. Wrote down soon after

3. The witness can presently testify that the record correctly represented his knowledge and recollection when made

a. Must be able to presently testify that Yes, I wrote it down accurately 9 months ago 
4. The witness must lack sufficient present recollection of the recorded info
5. Must be able to lay down a foundation:

a. The person who wrote it does not need to lay the foundation; someone else can observe the incident and have someone else transcribe it – but then COMBINED testimony is necessary (1st person must testify that he observed it (or wrote it down correctly) and later narrated it to the other person fairly recently afterwards and 2nd person must testify that what he wrote down was accurate)

6. Note: being hypnotized is not allowed as a refresher

7. Ex: if someone witnesses an accident and reads a statement describing it and knows at that time it was correct (newspaper article, etc) then later and the trial, that article can be used to refresh

a. Technically even though the witness did not write the article, it’s still his past recollection bc at the time he read it, he knew it was accurate and reflected his firsthand recollection

vii. FRE 612: Writing Used to Refresh Memory:

1. If a witness uses a writing to refresh memory for testifying either while testifying or before testifying if the court decides its necessary) then the adverse party is entitled to have it produced at trial, inspect it, cross it

2. Court can review it in camera, decide if all or parts get in, etc

3. FRE 613: Prior Statements of Witnesses:

a. When examining a witness’ prior statement, whether or not written, their doesn’t need to be shown or contents disclosed at that time but if opposing counsel asks to see it, they can

4. FRE 803: Hearsay Exceptions: a recorded recollection concerning a matter a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to be made or adopted by the witness when the matter was fresh in the witness’ memory and the reflect the knowledge correctly

a. If admitted, it can be read into evidence but isnt received as an exhibit unless offered by an adverse party

e. Impeachment:

i. Bias as a Basis for Impeachment: NY and Fed
1. Bases of Impeachment:
a. Character evidence and conduct (FRE 608)

b. Evidence of conviction of a crime (FRE 609)

c. Showing religious beliefs of opinions (FRE 610)

d. NOT explicitly written into the rules but included: BIAS (got in thru CL; must allow on cross to show bias bc otherwise it violates the 6th)

2. Getting Bias Covered:

a. Covered by FRE 401 (defining relevant evidence is admissible) and FRE 402 (all relevant evidence is admissible subject to balancing)

b. And bias is ALWAYS relevant

c. Bias is lurking in the rules!

d. You can always show a witness against you is biased!! Whether you are the D or the govt

3. Proving Bias:

a. A witness and a party being members of the same org is probative of bias even w/o BARD proof that the witness or party personally adopted the tenets of the group (just enough that a reasonable jury would draw this inference)

i. The type of org a witness and party both belong to may also be relevant to show bias is the attributes of the org bear directly on the fact of bias, the source and strength of bias

b. A relative

c. Members of the same church

d. Good friends over many years

e. Evil nemesis for years

ii. Who May Impeach?

1. NY: cannot impeach your own witness – CRIMINAL/CIVIL
a. Who is a Party’s Witness? 

i. A witness you call to the stand

ii. Reading statements from a deposition can sometimes make a person your witness but RARE (it would happen if the depo was the evidence in chief)

iii. BUT this cannot happen if the depo is of another party!!

b. Limitations:

i. W/ your own witnesses you cannot impeach their testimony/credibility

ii. BUT you are not bound by the answer – can call a bunch of other witnesses to discredit this answer so the jury will hopefully see it your way

c. Rationale:

i. Why would you call a witness you think will lie? You wouldn’t! By putting a witness on the stand you are asking the jury to believe him so to impeach him would be inconsistent

ii. If you call a witness you are vouching for him; impeachment would be inconsistent

iii. Note: most jurisdictions do NOT follow this

d. Alternatives:

i. If you call a witness and he’s being hostile to you, can ask the court to declare him a hostile witness BUT still cant impeach

ii. Can only lead him and cross him
e. Exceptions to the General Rule:
i. NY CPLR 4514: CIVIL:

1. Prior inconsistent statements: for ANY witness, can use prior written statement BY the witness OR statement made under oath if its inconsistent w/ testimony

2. Note: statement orally given at the scene to a cop wont work

ii. NY CPL 60.35: CRIMINAL:

1. A party can impeach his own witness’ testimony re: a material fact if the testimony tends to disprove his position;  w/ a prior written statement by the witness OR an oral statement (made under oath)
a. Even more limited then in civil cases

b. Testimony on stand cant just be inconsistent, must actually tend to disprove the party’s position

c. The “under oath” part doesn’t exist now IF IT IS THE DEFENANT’S WITNESS 
2. Can only be used for impeaching credibility and not as evidence in chief

a. Cant be used as evidence of the facts contained w/in it (only what the witness says on the stand can be used for the truth of its facts)

3. Even if there is a prior written statement/statement made under oath, IF what the witness says on the stand does NOT tend to disprove the party’s position its OFF LIMITS and cant be used to refresh in a way that discloses the facts to the jury
4. Ex: V wrote and signed statement that D stuck a gun in his back and then on the stand said “hard object”; this does NOT disprove (its just not as good), so prior inconsistent statement cannot be used

2. FRE 607: Who May Impeach: CRIMINAL/CIVIL: the credibility of a witness may be attacked by ANY party, including the party calling the witness
a. Thinks NY’s rule is stupid
b. Sometimes you call a witness bc you don’t have anyone else and youre desperate!! Just hoping he’ll testify in a good way for you
c. CRIMINAL specific: NY and Fed: state law must fall to the 6th A right to confront witnesses against you (alters the above NY CPL rule a little)
i. In a criminal case, a D must be allowed to impeach credibility even of his own witness w/ ANY oral prior inconsistent statements – does NOT require the oral statement to be made under oath

ii. Re NY: limited this change to oral PIS (of D’s witnesses) and left the written PIS part unchanged bc the SC never addressed it and NY doesn’t want to give away more!

iii. Prior Inconsistent Statements:

1. Criminal: statement’s by D’s counsel can be held as PIS against D (same goes for civil and statements in pleadings – can be used in a later criminal trial)
a. Ex: in a motion to suppress evidence, if L says that “D wasn’t even there” or if D files an alibi affidavit/notice and then realizes state has ironclad evidence so they change their story to “Ok he was there but…” the Prosecution CAN bring this in!

b. Why? L represents D, he is his agent and so its as though D said it

c. BUT if D submits and w/draws it later, jury doesn’t hear about it bc the rules require D to submit the notice by a certain point or waive the right to bring this defense so sometimes D’s do it before getting solid evidence just in case things work out later, and we don’t want to penalize them bc of the redtape

d. FRE 801: Statements Which Are NOT Hearsay: a statement offered against a party and is either made by the party or his representative is not hearsay

2. FRE 613: Prior Statements of Witnesses:

a. When examining a witness’ prior statement, whether or not written, their doesn’t need to be shown or contents disclosed at that time but if opposing counsel asks to see it, they can

b. Extrinsic evidence of prior inconsistent statement isnt admissible unless the witness is given the opp to explain or deny, and the opposing party gets the chance to interrogate, etc
3. FRE 801: Statements Which Are NOT Hearsay: a declarant who testifies at trial will be subject to cross re: a prior inconsistent statement made by him under oath at trial, other proceeding, or in deposition 

iv. Prior Consistent Statements:

1. What about PCS? Could they be used to increase credibility?
2. General rule: not allowed bc then P could run and tell everyone what happened after an incident and call all of them at trial; unnecessary and maybe unfair (P could’ve been lying all those times, all w/in P’s power) and maybe too much weight w/ the jury

3. Exception: a PCS can be used to rebut a charge of recent fabrication
a. This shows consistency if made before the motivation to lie/bias occurred

b. Can be an express or implied charge

c. Used to rehabilitate a witness

d. Timing matters: must identify the motivation to lie or instance of bias arising – statements made before that are ok; statements made after that are not allowed in

4. FRE 801: Statements Which Are NOT Hearsay: a declarant who testifies at trial will be subject to cross if the statement is consistent w/ his testimony and is used to rebut recent fabrication charges
X. Hearsay

a. Overview:
i. 1) Out of court statement 2) offered in court 3) for the truth of its contents (civil or criminal court)

1. Must meet all three or its NOT hearsay

2. Why would anything be offered NOT for the truth of its contents? For other evidentiary value, to show the mere making of the statement, affecting a state of mind, etc

3. Ex: wife tells her husband another man raped her and he kills the rapist; on trial, H wants to testify as to what W told him, not for the truth of its contents (it was actually a lie) but to show the jury his SOM at the time (mitigate it down)

4. Ex: libel suit, P is claiming libel and has witnesses who heard D say “P is a thief” – this can come in bc its NOT hearsay, not using the statements for their truth (the whole case is that they are NOT true) but for the mere fact the statements were said

5. Ex: V wrote letter that she was pregnant by D, later killed – letter can be used, not hearsay, not offered to show she was pregnant but to show D had a motive to kills her

6. Ex: D and V emailed about S&M sex and agreed to meet up; she claimed rape – emails can be brought in bc its not offered as truth but to show D’s SOM (he thought she liked it that way)

ii. Why is Hearsay Bad? 
1. No way to cross the declarant – credibility problems

2. The witness is repeating what the declarant said – cross of witness is pointless and credibility/cross of declarant isn’t possible

3. Some situations make us feel better about allowing in hearsay – the circumstances make us think the statement is reliable – that’s really where the exceptions stem from (like w/ pedigree – people don’t really like about who is in the family)

iii. Where Does it Apply? NY: Only in criminal and civil trials!

1. Not in administrative hearings; arbitration, small claims courts, federal grand jury, motions to suppress, etc
2. NY distinction: grand jury will only take non-hearsay evidence (w/ a few exceptions)

iv. What Form Can the “Statement” Take? NY: oral or written statements; for a written statement, the declarant is the writer and the “witness” is the paper – since, it is hearsay, to be admitted it must fall under an exception (unless you can get the writer to come in and testify…)
v. FRE 602: Lack of Personal Knowledge: a witness cant testify unless sufficient evidence can support a finding that he has personal knowledge of the matter; evidence to prove personal knowledge may consist of the witness’ own testimony
vi. FRE 801(c): Hearsay: a statement, other than one made by the declarant while testifying at the trial of hearing, offered in evidence to prove the truth of the matter asserted
vii. FRE 802: Hearsay Rule: NOT admissible except provided by exceptions
viii. FRE 806: Attacking and Supporting Credibility of Declarant:
1. When a hearsay statement is allowed in, the credibility of the declarant is fair game – and by any means admissible had the declarant testified; evidence of a statement or conduct by declarant that’s inconsistent w/ the hearsay is ok and declarant doesn’t need the opportunity to deny or explain (like w/ other PIS)

b. Pedigree: more impt in civil cases and surrogacy courts
i. NY: Requirements:

1. Declarant must be dead
a. Otherwise, he would be forced to come into court, no reason to allow the hearsay

2. He must speak of relationships
3. He must be a member of the family of which he speaks

a. But the person he’s telling this to (the person testifying at trial) doesn’t have to be in the family

b. HOWEVER, if the dead guy tells the person who is later suing that estate, wont be allowed in! (not a hearsay problem; Dead Man’s Stat)

c. Ex: if dad tells son during his life, you are my legit son, your mother and I were married when we had you and drops dead, son is incompetent to testify bc he is suing the dad’s estate re: a personal transaction that occurred btwn them

d. BUT if the mom says the exact same to him and then dies, its ok bc the son isnt suing her estate; he would be competent to testify and would fall under the hearsay exception

e. BUUUT Independent verification is required!! Some slight evidence will “independently verify” that the mom was really in the family (ex: she has all of his old war medals, etc)

4. He must make the statement before the motive to lie would have arisen (most often, the litigation)

5. Note: declarant’s statement doesn’t need to be based upon his or her own knowledge but repeating what others have told him (really, every child has been told by their parents that they are related; no one really has proof; so its ok to testify as to who their relatives are)
ii. FRE 804(b)(4): Hearsay Exceptions: Declarant Unavailable: Statement of Personal or Family History:
1. A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption or marriage, ancestry, or other similar fact of personal or family history, even though the declarant had no means of acquiring personal knowledge of the matter stated, or a statement concerning the foregoing matters, and death also, of another person, IF the declarant was related by blood, adoption or marriage, or was so intimately associated w/ the other family he would be likely to have accurate info
2. Note: easier to use then in NY: declarant just has to be unavailable and not necessarily dead; declarant doesn’t need to be a member of the family (ex: family butler, close friend/neighbor)

3. Note: the “witness” can be documents (just like NY) (ex: family bible)

4. Reputation in community and ppl who have heard this is admissible

iii. FRE 803(13) and (19): Hearsay Exceptions: Availability of Declarant Immaterial:
1. Family records: statements of facts concerning personal or family history contained in family bibles, genealogies, charts, engravings, portraits, tombstones, etc, whether or not declarant is available
2. Reputation concerning personal or family history: reputation among membersof a person’s family by blood, adoption, marriage or among a person’s associate, in he community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, etc aren’t excluded, whether or not declarant is available
c. Business Records:

i. NY CPLR 4518: Overview: The Shopbook Rule:

1. Admissible in court for the truth of its content as a hearsay excpetion

2. Requirements:

a. Made in the course of business
b. Regular part of conducting business

i. NOT the same things as #1

ii. Ex: someone at work might be suspicious and wants to record that something has happened – this is a “special business record” and might be made up but not made in the regular course of business (it was unusual to have been made)

iii. Why? bc this will indicate reliability, bc if it was made in the regular course of business then we know that the business itself needs to rely on it so its content is likely to be accurate

c. Made at or around the time of the event (must be fresh)

3. Laying a Foundation:

a. Someone must be able to come in w/ the records (they don’t necessarily have to be part of the business) who is knowledgeable of how the books were kept
b. All other circumstances of the making of the record, including lack of personal knowledge by the maker, may be proved to affect its weight, but NOT admissibility

i. Ex: if the record is made by an employee, he might censor the content (accident report) but this will only affect the weigh

c. Ex: often the record maker has personal knowledge of what happened but not always – a guy on the docks counts shipments and tells the bookkeeper who never actually sees the shipments BUT they both have a business duty so its still admissible

i. Doesn’t matter how many ppl in the chain, still admissible if everyone included has a business duty

ii. Jury might think enough is enough at some point and doubt the accuracy

4. Records don’t have to be kept in the office

5. Evidence can be read to the jury and they can decide whether the content is true (other side will argue its false)

6. Hospital and Government Records: not necessary to bring the original, certified copy is ok
a. Certification or authentication by the head of the hospital, lab, department or bureau of a municipal corp or state, etc are ok for hospital and government records
b. MUST include date the record was made (to meet the third req above)

c. W/in the hospital context – when P sues, his hospital records are up for grabs

i. BUT only information used to diagnose and treat, everything else is not admissible under the business record exception
ii. Why? things explaining the accident and don’t seve any medical purpose aren’t made in the regular course of business IF they are immaterial to and not intended to be relied upon in the treatment of the patient

iii. Ex: if P gets hit by a car and tells doctor he jumped in front of the moving vehicle: the notes that P was struck by a car are admissible but P saying it was his fault are not (but the doctor could come in to testify bc it would fall under the admission exception)

7. Business Records: certified copies are also ok, as long as they are not a party to the lawsuit

a. MUST include the date the record was made (to meet the third req above)

b. A criminal’s business records are admissible but you have to find someone to lay the foundation!!

8. Computer Print Outs From a Computer File:

a. NY statutory law was amended in 2002 to cover this category; now it is included under this hearsay exception

9. Accident Reports: who can make them?
a. Reports can be admitted for the truth if:
i. The writer of the report was a witness OR

ii. The person telling the writer what happened was under a business duty to relate the facts

b. Business records can get your halfway there!

i. If neither of the above are met and the report is just a statement from a bystander/outsider, the record can be admitted to prove that the statement was recorded, made by the outsider, and then the facts in the business record/accident report can be proven for the truth of their contents IF it qualifies under a different hearsay exception!! (so if it contains an admission)

ii. Ex: if a party to the accident confesses to the cop (writer) this might get in under a combo hearsay exceptions
1. Report gets in under business record to prove the statements were made (but nothing to do re: the truth of its contents) and the it gets coupled w/ the admission hearsay exception to get the statements in for their truth (PIS)

iii. Re: a police report: if neither of the above are met, and there’s no admission, all that can come in from the report is what the cop saw (since he has a duty to observe and a duty to write)

1. BUT the opinion of the cop cannot come in

2. WHAT ABOUT CRAWFORD???
iv. Re: subway stationmaster: part of his job is to make accident reports

1. A witness tells him someone is stuck on a train and he runs to go see, the person is dead on the tracks
2. The witness isnt under a business duty (just a bystander) and the writer of the report didn’t witness anything

3. The report’s existence will get in under “business record” and the contents/truth can come in under excited utterance
c. Admissibility: look to the purpose of the report

i. If the accident reports are made for many different reasons (afraid of lawsuits, want to run the business better, save $, save product, more efficient, etc) and if the reports are made routinely and they happened to get sued, that’s ok
ii. BUT, if the report is SOLELY made in anticipation of a lawsuit, NOT admissible

d. Employee Accident Reports:

i. Even if an accident report is made in the routine course of business, if the employee was involved there’s a concern re: the employee writing a less then accurate report

ii. Worry that the employee wrote it trying to exculpate himself BUT simply goes to weight
10. Business Records and Calling Witnesses:
a. If you have a good, valid, admissible business record and 10 witnesses, you don’t have to call any of them, can just rely on the records 

b. Only if the witnesses are “under your control” might this make you look bad

11. NY CPLR 4533: Market Reports:

a. Stock market reports published in a newspaper or trade journal, etc is admissible to prove the market price or value of any article regularly sold or dealt in on such market

b. Circs of preparation affect weight, not credibility
ii. FRE 803(6): Hearsay Exceptions: Availability of Declarant Immaterial:
1. Records of regularly conducted activity – memo, report, record, data compilation, in any form, of acts, events, condition, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person w/ knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the report, shown by the testimony of the custodian/certification, unless the source of info or the method of prep indicate lack of trustworthiness
a. Only real distinction from NY: in federal system, even if all other reqs are met, if not trustworthy, business record doesn’t get in

b. Same kinds of accident reports are allowed in as in NY (regularly made, not made solely in anticipation of litigation)

c. Ex: an accident report made by an employee involved in the accident and trying to exculpate himself/employer – someone subject to liability
d. Ex: an accident report made by an employee uninvolved w/ the accident, who aren’t biased and no motive to lie

iii. FRE 803(7): Hearsay Exceptions: Availability of Declarant Immaterial:

1. Absence of entry in records kept in accordance w/ the provisions of the above – can be used an evidence to show the incident didn’t really happen (unless untrustworthy)

iv. FRE 803(8): Hearsay Exceptions: Availability of Declarant Immaterial:

1. Public records and reports – setting forth: 

a. Activities of the office/agency or 

b. Matters observed pursuant to duty imposed by law (duty to report) excluding, in criminal cases, matters observed by cops or

c. In civil actions and against the govt in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law (unless untrustworthy)

v. FRE 805: Hearsay Within Hearsay: not excluded under the hearsay rule if each part of the combined statements conforms w/ an exception to the hearsay  rule 

vi. FRE 902(11) and (12): Self-Authentication: extrinsic evidence not req’d to authenticate when: (business records don’t have to be originals, can be certified and it does NOT matter if they are a party to the action)
1. Certified domestic records of regularly conducted activity

a. Made at or near the time of occurrence of the matter, or made from info transmitted, by a person w/ knowledge

b. Kept in the course of regularly conducted activity and 

c. Made by the regularly conducted activity as a regular practice

2. Certified foreign records of regularly conducted activity (same as above)

d. Declarations Against Interest: 
i. Overview:

1. NY: Requirements: CRIMINAL/CIVIL
a. Declarant is unavailable and NOT a party to the case
i. Unavailable at the time of trial bc of death, absence from jurisdiction or wont testify bc of 5ht A right not to self-incriminate
ii. Absence from jurisdiction = inability to locate the declarant w/ due diligence in the state

b. When declaration was made, it was against the penal/pecuniary/proprietary interests of the declarant (who is aware of this)
c. Declarant had competent knowledge of the facts

i. Its usually a statement re: something the declarant knows/did personally

d. No probable motive to lie 
i. Reliability/trustworthiness – look to the context of the situation; is the declarant approaching death, talking confidentially w/ a friend, is there corroborating evidence, etc
2. FRE 804(b)(3): Hearsay Exceptions: Statement Against Interest:
a. A statement that at the time of its making, is contrary to the declarant’s pecuniary or proprietary interest, or so far intended to subject the declarant to civil or criminal liability or to render invalid a claim by the declarant against another

b. That a reasonable person in his position would not have made the statement unless believing it to be true

c. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused, is not admissible unless corroborating circumstances clearly indicate trustworthiness of the statement
3. Rationale:

a. Indicate reliability bc ppl usually don’t say things that are against their own interests unless its true
4. Distinguished from Admissions: out of court statement made by a PARTY to the cause of action, that is inconsistent w/ his present position at trial
a. Does NOT need to be against interest at the time made

b. An agent who has authority to speak on your behalf can make “admissions” for you

i. Ex: lawyer’s and their clients

ii. Three General Categories:

1. Pecuniary: being held civilly liable
a. Ex: guy test driving a car hits guy, tells cop at the scene he didn’t see the guy and then disappears; car dealership gets sued – the driver made an admission of guilt to the cope, damaging to his liability in a civil case – since he’s not a party and unavailable, the statement can be brought in

b. Ex: midwife 

2. Penal: being held criminally liable 
a. Ex: hypo from above – admission of guilt is also damaging to his penal interests if he was reckless and the cops decide to press charges
3. Proprietary:
iii. Admissions of Guilt By Employees: ex: truck driver admits to running red light, can this bind the employer?
1. NY: the admission of the employee can only be used as an admission against him and not his employer, BUT it can be used as a declaration against interests if the employer goes to trial
a. Why? bc the employee made a statement of guilt (and this is always against a person’s penal and pecuniary interests) and since he is not a party since the employer is getting sued, then this DAI can be brought in
b. Record of Conviction: (admission/statement of guilt)
i. Not conclusive evidence
ii. The record of conviction/guilty plea is admissible BUT not the info supplied by the court during allocution
iii. Allocution: court conducts a “hearing” w/ D to make sure he actually committed the crime, understands the consequences of accepting a plea, etc

2. Fed: the admission of an employee can be used as an admission against the employer (respondeat superior) as long as stated w/in employment
iv. Collateral Facts Closely Connected With the Declaration:
1. Sometimes declarations closely connected to the statement that its equally trustworthy – will get a free ride even if not technically against the declarant’s interests

2. Ex: midwife delivers a baby and says “I received $100 for delivering Edward to Mrs. Jones”
a. Declaration against pecuniary interests bc she’s saying “I’ve been paid and cannot sue for this $”

b. (Review) could also be a “business record” if good foundation is laid

c. (Review) cant be used under the pedigree exception in NY bc she’s not a member of the family but maybe in federal court

v. Declarations Against Interests Can be Used in a Criminal Trial: NY:

1. Can be used to exculpate a D:

a. Ex: D raises self-defense, claims V had a gun but no gun found at scene – other criminal admitted to picking up the gun and using it during robbery; declarant is unavailable (wont self-incriminate)

b. This CAN be used in the criminal trial to exculpate D bc it was made by a non-party, who is unavailable, who had knowledge, no motive to lie and it was against his penal interests at the time it was said

2. Can be used to inculpate a D: after Crawford, a plea allocution statement made to a court is considered testimonial and would no longer be allowed – NO LONGER GOOD LAW
a. Ex: if a criminal accepts a plea and names D as his accomplice (during allocution and taking the guilty plea) this can NO LONGER be used by the prosecutor in D’s trial
vi. Qualifying Declarations: what counts as a “statement”? CRIMINAL/CIVIL (federal case but applies to NY?)
1. Nodding your head in response to a question can indicate criminal/civil guilt against penal interests
vii. Declaration CANNOT be Testimonial in Nature: NY and Fed: CRIMINAL ONLY!:
1. Crawford: 6th A confrontation clause was meant to prevent testimonial evidence being used as hearsay (if they have something to say they must come in a say it in court and be subject to cross
a. Testimony = a solemn declaration or affirmation made for the purpose of est. or proving some fact

i. Ex: ex parte testimony at a prelim hearing, statements taken by police during interrogations

b. What is testimonial hearsay? Factors to consider – Sworn? Formal? Statement to cops/state/court? Affidavit?

c. 2 Pronged Test: 1) was the statement made to a gov’t agent or in response to a questioning from a gov’t agent 2) would the declarant expect his statement to be later used in trial?
i. Meeting an ongoing emergency vs. purely investigatorial function
d. If it is found to be testimonial – the declarant MUST testify at court and be subject to cross or it is inadmissible!! (few exceptions, maybe dying declarations)

e. Alternative: if the witness testifies at preliminary hearing or prior trial and cross was done and the witness is now unavailable – could be read off to the jury (former testimony exception)

i. BUT only if D had an adequate opportunity to cross and the govt can prove the declarant is unavailable

ii. Grand jury statements are NOT ok bc no cross is allowed

2. Consequences of Crawford:
a. This case changes everything! Now must look to all hearsay evidence and determine if its testimonial

b. Business records: NOT testimonial

c. Police records: containing statements describing “I saw XYZ” ARE testimonial

d. Co-conspiratorial statements: made among themselves are NOT testimonial bc made on the street to public, not aimed at the govt

i. It doesn’t matter if the statements are made to an informant bc the other ppl didn’t know/assumed he was just another crook

e. Forfeiture by wrongdoing: if someone agrees to testify and is killed (bc of D), statements from grand jury can be used even tho testimonial in nature (no cross) bc D made it impossible for witness to testify live

i. D has forfeited his own right to object by his criminal act

f. Plea allocutions: can no longer be used as evidence if D never had to chance to cross-examine (but can still be admissible under a hearsay exception)
g. Preliminary hearings: are ok if D was present and allowed to cross

h. Dying declarations: should these get exempted? Police may v. often be the first on the scene, SC doesn’t decide this in Crawford so its definitely a possibility

i. NY: v. lower court has stated that this is NOT testimonial

3. Application of Crawford:
a. 911 Calls: (esp impt in DV context)
i. NY: 911 calls are admissible under Crawford (but still need to get in under a hearsay exception)

1. Unlike other testimonial hearsay bc not initiated by gov’t, no formality, the private person initiates, person calling 911 isnt thinking “Oh this is going to b used in trial as testimony”, neither is the operator, all events are unfolding and not prior events under investigation by cops 

ii. Fed: 911 call is a cry for help and NOT testimonial hearsay and may be received as an excited utterance (other conditions still apply)

1. BUT its possible it can turn into an interrogation if the operator asks a ton of questions (theoretical but not v. likely)

2. Or, if a cop arrives at the DV scene after a call and interrogates woman about what happened – this part is testimonial

b. Using Lab Experts/Results: 

i. Comparing sets of fingerprints: 
1. Ex: comparing a set of fingerprints from the scene to a D’s car by an expert matched out of court – this is TESTIMONIAL bc accusatory and cannot be used; the expert MUST come in and testify
ii. Comparing DNA: Business Record Concern:
1. Ex: analysis of DNA collected from D and analysis of DNA collected from the scene and getting COMPARED in court by an expert
a. This is ok bc lab work is routine and not testimonial against any D
iii. Medical Examiner’s Report:

1. Not testimonial, the ME will conduct a report regardless of what will become of the report; simply a business record
e. Dying Declarations:

i. NY: CRIMINAL only

1. Declarant must be dying and know it
2. Must have abandoned all hope of recovery
a. Must look to the V’s state of mind at the time the statement was made

b. Factors to consider:

i. Nature and severity of the wound as apparent to declarant – how soon after attack was communication (sooner bc aware of impending death?)
ii. Whether condition appeared to be getting better or worse – what does V and ppl around V think/act like (did V have any reason to think/feel like she was dying)

iii. Whether actions associated w/ death were done (last rites, etc)
c. Simply bc a V makes a statement and then dies, wont suffice

d. V saying “I don’t want to die!” wont qualify

e. Ex: not hopeless is V gets better for a bit and tells doctor “you’ll get me better right?”

3. Must talk about the conditions and the cause of death

a. Who killed him

b. Ex: prisoner stabbed in the throat and wrote the nickname of the prisoner who killed him in his own blood

c. Ex: trial court must decide if the declarant is simply voicing suspicious or knowledge

4. He must then die from these wounds
5. Note: D would have to denounce V’s credibility

6. Note: (review) NY: on appeal, if guilt is no longer legally insufficient as a matter of law after a dying declaration is removed from evidence then NO new trial

a. Fed distinction: SC has rejected this view – must decide if there was legally sufficient evidence submitted at the time of the trial (erroneously or not) so a new trial can happen

ii. FRE 804(b)(2): Hearsay Exceptions: Statement Under Belief of Impending Death:

1. In a prosecution for homicide or in a civil action, a statement made by declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death

2. Can be used in CIVIL/CRIMINAL:

f. Present Sense Impression: 
i. Overview: hearsay exception

1. NOT an excited utterance but people who calmly observe

2. Time frame must be VERY close – at the time it happened or moments after

ii. NY: finally came around and allowed PSI in

1. To be reliable and admitted it must be a statement made while the incident is happening, describing it as it happens or immediately after and leaves no time for reflection
a. The idea is that this leaves no time/motive to lie and makes the statement reliable
2. Requires corroborating evidence: can be decided by the trial court

a. Does NOT have to be another eye witness (bc then the PSI exception wouldn’t be necessary)

b. Depend on the circumstances of the case

3. Present means present! Usually, it has to be while its happening
a. Ex: guy witnessed a crime, crossed the street and went into his apt and called 911 = NOT present; 3hrs later = NOT present

4. 911 calls can be admitted under this exception

a. The corroborating evidence for a 911 call can be the cops who apprehended and arrested the perps described on the tape

b. Even if the declarant (the 911 caller) is available and testifies, the tapes can still come in
iii. FRE 803(1): Hearsay Exceptions; Availability of Declarant Immaterial:
1. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition., or immediately thereafter

2. Note: NO corroborating evidence requirement!!! (but some judges will want it anyway)

g. Excited Utterances:
i. NY: CRIMINAL/CIVIL: spontaneous declaration made by a participant under the stress of nervous excitement resulting from an injury or other startling event

1. Must be impulsive and unreflective responses (no motive or time to lie):
a. What is spontaneous? Depends on the length of time, how excited the V is, etc

b. Ex: its still spontaneous if a bystander asks V “what’s the matter?” and prompts the EU

i. Why? This simple inquiry is a natural reaction when entering a scene, asking what happened quickly after event BUT this can go to the weight of the EU, if its more then one question, does it turn into testimonial?

c. Ex: if a V is in and out of consciousness and excited the whole time (even if for 2 ½ hrs) it can still be an EU

i. Must look to facts, time frame V was actually conscious (bc from V’s point of view there may have been no lapse of time at all)

2. What starts as an EU can turn into a testimonial:

a. If cops starts to ask a lot of questions, more formal, more of an interrogation (initial part would be EU and allowed but then cut off as testimonial hearsay)

b. Remember, Crawford is ONLY a problem in criminal cases

3. Trial judge decides if the statements meet the above, if they’re reliable/trustworthy:
a. Was the declarant under stress? What was the nature of the startling event? How much time has elapsed? What were the surrounding circumstances?

4. Examples: 911 calls; prisoner writing his killer’s name in blood (still under the stress of the attack, extremely startling event occurred only moments before)
5. The Declarant: either the person who made the EU can testify OR a bystander who overheard the EU can testify as to what he heard
a. Unavailability of the declarant doesn’t matter

6. Value as Testimony:

a. Can EU be more valuable then in court testimony/given greater credibility by jury?
b. Yes – ex: if V says “Fratello shot me!” and then testifies in court that X shot him and then a witness testifies that he heard the V shout out the EU about Fratello – both are admissible and sent to the jury (and the jury gave more weight to the EU)

ii. FRE 803(2): Hearsay Exceptions; Availability of Declarant Immaterial:
1. Excited Utterance: a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition

2. Same analysis as NY (???)
h. State of Mind: 
i. Overview:

1. Hearsay exception bc statement isn’t offered for the truth of its content but to prove a person’s state of mind

2. Ex: insanity defense – can testify as to all the crazy things D used to say bc its not hearsay (not offered for the truth) but as CE of D’s delusional state of mind

3. Ex: if a person is conscious, he can tell a doctor that he wants to be taken off food and water – an analogous situation is a person’s prior statements used to show his state of mind re: life saving treatment

a. Evidence needs to be clear and convincing

4. Ex: in civil case, if a wife sues for loss of consortium re: the death of her husband, bus company admitted statements that W had said that H was cruel to her, didn’t love her, etc
a. Allowed in as hearsay/SOM exception bc this shows that she didn’t really like him and she’s not losing out on much
ii. FRE 803(3): Hearsay Exceptions; Availability of Declarant Immaterial:
1. Then Existing Mental, Emotional, or Physical Condition: a statement of the declarant’s then existing SOM, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will
2. Ex: to establish a claim that V was suicidal – prior statements like “There’s no point in living” etc

3. Ex: to rebut a claim that V was suicidal – statements like “I love life and want to go on living” would be ok

a. BUT V voicing a suspicion that her husband poisoned her does not establish that she wasn’t suicidal – problems = spoke of past events and not future; actions done by another and not her

b. Why? bc even though its relevant to her SOM it would probably bear too much weight and would unfairly prejudice the jury against D

i. Prejudicial effect overwhelms v. slight probative effect
i. Statements of Present Pain: 

i. NY: 
1. V can testify as to the present pain they’re feeling during the trial

2. Declarations to of PAST or PRESENT pain to LAY PEOPLE prior to trial re: pain aren’t admissible
3. Moans and groans are admissible as CE that V was in pain; no hearsay problem bc V is not simply (no repeating what someone said, just describing what happened)

4. A TREATING PHYSICIAN can testify about present pain (what V said afterwards re: his pain) (and this expanded to nurses, etc) and this can be used as evidence in chief
a. Note: useful in civil actions bc it’s a factor in damages (element of pain and suffering, so its admissible evidence)
b. BUT, statements to a doctor regarding past pain are NOT admissible

c. Ex: if V goes to a doctor and says “my leg hurts now and a day after the accident  my arm hurt but it doesn’t anymore” – doctor cannot testify as to past pain

5. Exceptions:

a. Ex: if a V yells “He ran over my feet and my feet hurt terribly” a bystander can testify as to both parts of the statement bc its all part of the EU

b. Ex: if a witness went to the hospital right after V and saw him clutching his leg and moaning, the witness can testify as to what he saw (this is just regular CE as to the pain)

ii. FRE 803(3): Hearsay Exceptions; Availability of Declarant Immaterial:

1. Then existing mental, emotional, or physical condition: a statement of the declarant’s then existing SOM, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will
2. Note: declarations of present pain to ANYONE are admissible

iii. FRE 803(4): Hearsay Exceptions; Availability of Declarant Immaterial:

1. Statements for purposes of medical diagnosis or treatment: statements made for the purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain or sensation, or the inception or general character of the cause of external source thereof insofar as reasonably pertinent to diagnosis or treatment

2. Note: declarations of past and present pain to a treating physician are admissible
j. Declaration of Intention: 
i. Overview:

1. Not really hearsay but CE that a person carried out his intention
2. Statement by X to Y – “Tomorrow I’m going to Chicago” and then its impt to prove X was in Chicago, Y can testify that X had intended to go to Chicago

a. CE that X had an apparent and serious intention to do so and this leads to the inference that he did
3. Issue: what if X mentioned Z’s intention to Y – what can Y testify to?
ii. NY: the existence of a particular intention in a certain person at a certain time being a material fact to be proved is direct evidence that he had that intention at the time and carried it out and can be used to show a nondeclarant’s intention as well
1. Ex: letters by X stating that he and Y intended to go to Chicago is CE evidence of X’s SOM and constitutes a declaration of intent to go to Chicago AND
a. This can ALSO be used to constitute Y’s declaration of intent to go to Chicago as well

b. Federal distinction: requires independent corroborating evidence before statement by X can be used as a declaration of Y’s intent
2. Ex: a LL made a statement that he was meeting D at D’s apt was some evidence that LL went AND that D met him there

3. COA: this issue finally made its way up to the COA (up until now, it had been Hillman pure and simple but this changed it up)
a. Adopts Hillman but cut back on the purity: before a declaration can be used against a nondeclarant SOME independent evidence must be given
b. In theory, its different from the federal rule because it approaches the statement as evidence of both intentions but the court requires more whereas in the federal court the statement is NOT evidence and someone’s presence is only est. by the corroborating evidence

c. However, in practice, the two rules are the same now
d. Ex: one cop told an undercover cop that he and a bunch of other cops were going to study for the sergeant’s exam at his house w/ stolen answers
i. Before the statement can be used against any of the nondeclarants, independent corroborating evidence will have to be given (here, another cop at the house can testify that X was there)

iii. FRE 803(3): Hearsay Exceptions; Availability of Declarant Immaterial:

1. Then existing mental, emotional, or physical condition: a statement of the declarant’s then existing SOM, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will
2. Does NOT adopt the NY approach: a declarant’s statement re: his own SOM is ONLY admissible against a nondeclarant when it is linked w/ independent corroborating evidence
3. Ex: if X tells an undercover cop that she is meeting her drug connection, and then the only person she meets is Y – if the cops witness this (but cant hear anything) this can be corroborating evidence that Y was her intended drug connection 

a. The statement is corroborated by the cops witnessing everything happening

k. Prompt Complaint:

i. Overview:
1. In a rape case, a lack of a prompt outcry can be used as CE that the rape did not happen

2. The reverse is also true, the existence of a prompt outcry can be CE to show that rape did happen

3. Admissible hearsay exception

ii. Why is it admissible?

1. Seen as the natural reaction of a woman who has been raped (so if she doesn’t make a prompt outcry, she’s probably lying)

iii. Distinction from an Identification: NY and Federal
1. A prior (proper) ID can always be used in court but this is not an identification, this is using the statement “I was raped” during trial
2. NY calls it a hearsay exception

3. FRE 801(D)(1)(C): a prior statement by witness identifying the D isnt hearsay if the witness testifies to it in court and is subject to cross

iv. Existence of Prompt Outcry is Admissible; Details are NOT:

1. All that’s allowed in is V’s statement that a sexual assault/rape occurred BUT no details! No description of the perp!!

2. Exception: V gave a detailed description of D to the cops (so its not a prior ID only a prior description) and was allowed to testify in court as to what she said

a. Why? NOT hearsay bc not offered for the truth of its content, not offered to prove what D looked like but that she gave that description (whether it was right or wrong)
b. The only contested issue is identification: the jury needs to be able to compare the verbal description (made on recollection alone, close to the time of the crime) w/ the actual features of D – the ID she gave the cops helps the jury evaluating the degree to which the later physical ID might’ve been the product of intervening, memory failure or suggestion, etc

i. Its like a prior consistent statement but re: IDs

c. It helps the jury evaluate her opportunity to observe at the time of crime; reliability of her memory at time of physical identification

i. CE that in court ID of D is accurate

d. Note: D’s counsel would love this information if it had gone the other way! (if the description she gave right after the attack looked nothing like the D on trial, and the sauce for the goose is sauce for the gander)

l. Former Testimony:

i. Overview:

1. A sues B for breach of contract and A wins – B appeals (claims summation was inflammatory) and its reversed; B dies and executor steps in; Dead Man’s Stat kicks in and now A is incompetent to testify

2. BUT, A’s testimony and cross from the 1st trial can be read into evidence at 2nd trial

3. SO if a witness is unavailable for some reason, it can get in this way instead

ii. NY CPL 670.10: Use in a criminal proceeding of testimony given in a previous proceeding; when authorized: CRIMINAL
1. Testimony given by a witness at a trial to the same charge OR
a. Note: why is there a new trial? Usually its an appeal, or an error occurred, etc

b. Common law (which exists along w/ the stat) would allow testimony given to an administrative tribunal exercising judicial or quasi-judicial functions SO LONG AS the other elements are met:

i. Issues are the same

ii. Subject matter is the same

iii. Same motive

iv. Opportunity to cross
2. Hearing upon a felony complaint OR
3. An examination of a witness conditionally
a. When does this happen? Witness is sick and most likely going to die soon and you want to get the testimony done sooner rather then later
b. Ex: happens in the hospital, at home, etc and transcribed, and both sides are there to cross BUT if the witness gets better, this gets thrown out and he must testify in court

4. Note: nothing is said about prior civil trial – testimony from a prior civil trial CANNOT be used in a criminal trial

a. BUT not the same the other way around, prior criminal trial testimony can be used in a later civil case

iii. NY CPLR 4517: Prior testimony in a Civil Action: CIVIL
1. At a civil trial, all or any part of the testimony of a witness that was taken at a prior trial in the same action or at a prior trial involving the same parties or their representatives and arising from the same subject matter, so far as admissible under the rules of evidence, may be used in accordance with any of the following provisions:
a. To impeach the witness whose prior testimony it is
i. Note: can impeach your own or an adverse witness w/ prior testimony (oral statements) made under oath
b. A party or of any person who was a party when the testimony was given or of any person who at the time the testimony was given was an officer, director, member, employee, or managing or authorized agent of a party, may be used for any purpose by any party who is adversely interested when the prior testimony is offered in evidence;
i. Note: so even if the person is available, can still use it

c. If the witness is dead, too far, sick, in prison, cant be found w/ due diligence/unavailable or INCOMPETENT bc of the DEAD MAN’S STAT
i. Note: Dead Man’s Stat isnt mentioned but this is here to cover it

d. If the witness practices medicine prior testimony can be used so long at reading it in wont be prejudicial

i. Note: don’t want to keep hauling doctors in a wasting their time

iv. FRE 804(b)(1): Former Testimony: CRIMINAL/CIVIL
1. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance w/ law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross or redirect
v. Grand Jury Testimony as Testimony and Evidence in Chief:
1. CANNOT be used later by the PROSECUTION: 

a. Why? Bc only the Prosecutor gets to call witnesses and D isn’t present/doesn’t get to cross (its technically not testimony!)

b. NY: BUT if the prosecutor has clear and convincing evidence that D is responsible for the unavailability of the witness, D has forfeited his right to confront this witness and object to using the testimony

i. Ex: if you have an intention to stop the witness from testifying (either by killing/hiring someone to kill the witness or if you frighten the witness into not testifying) then the former testimony can be used

1. Why? This action is like a waiver of Consti right to confront the witness against you (D cant confront the witness bc of his own bad acts)

ii. BUT, if you kill the witness for a reason unrelated to stopping his testimony (stealing money, committing adultery, etc) then the prior testimony CANNOT be used (no waiver!)

c. FRE 804(b)(6): Hearsay Exceptions: Forfeiture by Wrongdoing:

i. A statement offered against a party that has engaged o acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness

ii. Note: Forfeiture by wrongdoing – if D is responsible for the unavailability of the witness, D has forfeited his right to confront the witness and object to using the testimony
iii. BOP on the Prosecutor = preponderance of the evidence (lower then NY)

d. Note: if a witness makes a statement to the cops and never gets to testify, the same rationale as above applied (can only be used if D had something to do w/ the witness not testifying)
2. CAN be used later by the DEFENSE: 

a. NY: requires sufficient indicia of reliability, the witness is unavailable, the testimony is material
i. Ex: prosecutor called D’s gf in the grand jury – she claimed it wasn’t rape but a threesome (good for D, bad for prosecution)

ii. D CAN use this testimony if the prosecution had crossed the witness as he would have had she been called as a witness in trial by D
b. Federal: in a federal grand jury the testimony of a witness that is later unavailable can be used by D if the prosecutor had a similar motive to cross the witness as he would if he was called as a defense witness

i. The motive to cross will not always be the same in the GJ stage as it would in the trial stage

ii. Why? the Prosecutor may not know yet if the witness will be good or bad for the case, or if he knows D is definitely guilty and will get indicted, he might not give up all his best stuff so as to not give everything away

iii. It all depends on the facts!

m. Admissions:

i. Overview: CRIMINAL/CIVIL

1. Statements by a party that are inconsistent w/ his position at trial

2. Note: can also be a statement by someone in a particular relationship w/ the party (like an agent who is held to speak for the party)

ii. NY: its hearsay but an admissible exception:

1. A statement by a low level employee may be an admission against the employee if he is a party, BUT it is NOT a vicarious admission and not held to be binding against his employer

a. Unless the employer tells the employee he has authority to speak and bind the employer which never happens! (maaaybe this could be true w/ a high officer)

2. However, the statement by the employee might be able to get in the trial in another way – ex: if right before the accident the employee jumps off the train and says “the brakes aren’t working!” then this is an excited utterance and can be used
iii. FRE 801(d)(2): Statements Which are Not Hearsay: Admission by Party-Opponent:
1. The statement is offered against a party and is the party’s own statement, or 
2. A statement of which the party has manifested an adoption or belief in its truth, or

3. A statement by someone authorized to speak for the party re: the subject, or 
4. A statement made by the party’s agent or servant concerning a matter w/in the scope of agency/employment, during the relationship or 
a. Note: opposite of NY: statements made by a low level employee can be used against the boss, so long as the employment relationship exists at the time of the statement

5. A statement by a coconspirator during the course and in furtherance of the conspiracy

6. The contents shall be considered but are not sufficient alone to establish the declarant’s authority
iv. Admission by Silence? CIVIL/CRIMINAL

1. A person’s natural reaction when being WRONGLY accused of a crime would be to deny it OR if one person says something about committing a crime w/ the other and the other person is silent its an indication that he committed the crime w/ the other

2. Those statements can be admitted bc they can be explained (or try to) by the other side

3. NY: CRIMINAL: silence in the presence of law enforcement officers CANNOT be considered admission by silence!
a. Why? Bc people have the right to remain silent – ppl understand that what they say to cops can be used against them and have the right to do stay quiet
b. You also cannot use silence to official police investigation as 1) evidence he committed the crime OR 2) to impeach credibility as a witness should the person take the stand

c. Person should be aware that the guy is a cop, but even if he didn’t know at the time, a court will infer it out of fairness

d. Exception: in the case of a cop where there is a pre-existing duty to speak (revealing that you are undercover and not doing something illegal) silence CAN be used as an admission

4. NY: CIVIL:

a. An admission by someone who dies can be used against his heirs and are admissible against the heirs that are suing

b. Either for wrongful death or pain and suffering, whether or not the tort claim originated by the deceased or the heirs bc the claims will be tried together and a rule like this makes it easier
5. Federal: CRIMINAL: can’t use silence UNLESS:

a. Miranda warnings had NOT be given to him

b. D was silent when initially accused and
c. D takes the stand and

d. Note: can only be used to impeach credibility and NOT an admission

v. Conspirator Statements:
1. Overview:

a. A statement made during and in furtherance of the conspiracy can be used as an admission against ANY of the conspirators

b. Where did this come from? Civil law of agency/partnerships/vicarious admissions that carried over to criminal law – why? Bc they are partners in crime
c. A statement made to an undercover cop isn’t considered testimonial and is still admissible

2. Scope of Admissibility of Conspiracy Statements:

a. This whole thing ceases when the conspiracy ends

b. Why? Bc then any statements made aren’t in furtherance of the conspiracy (bc its over) so any statements made would only be admissible against the speaker
3. Availability of Declarant:
a. NY: if declarant is available, he MUST be called as a witness to be admissible:

i. Must prove the 3 legs independent from the out-of-court statement itself
b. Federal: doesn’t include it as hearsay (bc agency law) SO whether or not the declarant is available, the statement is admissible

4. Must Lay an Evidentiary Foundation: must FIRST lay an evidentiary foundation w/ independent evidence:
a. That a conspiracy existed 

b. The speaker was a member of the conspiracy and 

c. That the other people against whom the statement is used are also part of the conspiracy

d. NY: all of this must be done w/o ANY reference to the statements and THEN the statement can be used

i. Ex: witnessing a group of men, meeting and buying and selling drugs, seeing the declarant there among them and the ppl against whom it is used are also part of that group
e. Fed: for a really long time, it was the same as above, but then the SC in Bourjaily changed the rule BUT THEN IT CHANGED BACK
i. The statement itself provides its own foundation (contrary to 100 yrs of foundation)

ii. Ex: a phone convo btwn two parties against the D – he wasn’t involved/party to the phone call
1. Independent evidentiary foundation is NOT required – the conspiratorial statement can be used itself to prove the 3 above reqs of foundation
2. Reasoning – FRE 104: any evidence can be used (aside from privileged info)
iii. Drafters of the FRE did NOT like this and wrote FRE 801(d)(2) and now the three legs are back under the stool 
iv. Same as NY again – except technically Fed Cts call “admissible but not receivable” (admissible bc its not hearsay) (but not receivable w/o the 3 foundational legs) and in NY it’s just not admissible bc it then doesn’t qualify as a hearsay exception
vi. Admissions By One D Against Another D: A admits to committing crime w/ B

1. Not a conspiracy bc only 2 ppl

2. Statement is admissible against A bc it’s a confession 
3. BUT if allowed in, even if the jury is told NOT to do hold it against B and only use it against A, this is a violation of B’s rights
4. Why? the statement is essentially A testifying against B but B doesn’t get a chance to confront/cross

5. In a joint trial, how does this get handled? 
a. Redaction (if its fair to A) don’t mention B at all OR if A takes the stand in his own defense, then the stuff about B can stay in bc B will get a chance to cross OR just have separate trials (and then it doesn’t matter what A says about B bc it wont hurt B) OR if a joint trial, have separate juries (and don’t let B’s jury in the room when A makes his self incriminating statement that implicates B)

6. There are a lot of different ways to get around/solve this problem
vii. Places a Party can Make an Admission:

1. Statements in Pleadings: CIVIL
a. NY: first complaint will remain as an admission but can be changed to informal (if its formal, the jury will have to accept this as true, but informal the jury can use it against you but you’ll have a chance to explain)

2. Settlement Talks: CIVIL
a. NY CPLR 4548: offers to settle cannot be used as admission, bad public policy; statements made in connection w/ offers to settle can be an admission (also considered bad policy) everything will be considered as hypothetical
i. In civil settlement negotiations, nothing said is admissible as an admission BUT wouldn’t hurt to phrase everything as a hypothetical and not admit to anything
b. FRE 408: Compromise and Offers to Compromise:

i. Offers and statements made in connection aren’t admissible BUT statements made to settlement a case w/ the gov’t can be used in a later criminal trial unless you first get the gov’t to agree that nothing you say can be used against you in a criminal case
ii. Note: says almost the same thing as NY
c. FRE 409: Payment of Medical and Similar Expenses:

i. Evidence of paying or offering to pay for medical, hospital, or similar expenses occasioned by an injury is NOT admissible to prove liability for the injury

ii. Note: bad public policy
3. Plea Talks: CRIMINAL

a. NY: offers cannot be used against a D but statements made in connection w/ plea talks can 

i. SO its essential to phrase EVERYTHING as a hypothetical

ii. Ex: If I had done this, would you accept XYZ?
b. FRE 410: Inadmissibility of Pleas, Plea Discussion and Related Statements:
i. Same as NY
n. Official Documents:

i. Official Record of Felony Conviction:

1. An official record of conviction of a felony is admissible in a subsequent CIVIL action
2. Two ways to get a record of conviction: NY and Federal
a. Jury conviction:
i. Record of a felony conviction is conclusive evidence

1. Ex: D killed V, convicted of murder, and V’s wife sues D for wrongful death – the record of conviction is conclusive evidence (D cannot now try and argue he didn’t kill V)
ii. Exceptions: 
1. Record of conviction of a petty offense is NOT conclusive evidence (but is it admissible at all?)
2. Record of conviction in traffic court is NOT admissible in a later civil action bc ppl don’t defend themselves carefully in traffic court
b. Pleading guilty: 
i. Pleading guilty to a serious offense (felony) is conclusive evidence
ii. Pleading guilty to a petty offense (guilty plea in traffic court) IS admissible in subsequent civil action as an admission BUT it is not conclusive, just admissible

ii. Official Government Reports: are these admissible in subsequent civil trials?
1. FRE 803(8): Public Records and Reports:

a. Not excluded by the hearsay rule even if declarant is available: records of public offices or agencies setting forth:

b. The activities of the office; matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in a criminal case matters observed by a cop OR

c. In civil actions and proceedings and against the gov’t in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless there’s a reason to think its untrustworthy
d. Escape clause: everything gets in unless there is a reason to think its untrustworthy and then it can be excluded
i. Note: the SC says it doesn’t matter what heading of the report that each part gets, everything in the report is admissible, bc everything is considered a factual finding (as far as the gov’t is concerned, that’s why the reports were done in the first place)

2. FRE 803(9): Records of Vital Statistics: 
a. Records of births, fetal births, deaths, marriages, etc

3. FRE 803(10): Absence of Public Record or Entry:

a. Can prove the absence or nonexistence of a record when they are regularly made and preserved in a public office (if its not available it doesn’t exist!)

4. FRE 803(16): Statements in Ancient Documents:
a. Statements in a document in existence for 20 or more years, the authenticity of which is established, may be admitted even if declarant is available
5. FRE 803(17): Market Reports, Commercial Publications:
a. Markets quotations, tabulations, lists, directories, or other published compilations generally used and relied upon by the public or ppl in the business are allowed in

6. NY: basically the same as the federal approach – everything allowed in unless reason to suspect untrustworthy

iii. Authentication: certain, specific types of documents do not need to meet the requirement of an extrinsic foundation
1. FRE 902(4): certified copies of public records
2. FRE 902(5): official publications (books, pamphlets, or other publications issued by a public authority) 

3. FRE 902(6): newspapers and periodicals 

4. FRE 902(7): trade inscriptions and the like (signs, tags, labels affixed in the course of business)

5. FRE 902(8): acknowledged documents (documents w/ a certificate of acknowledgement executed in the manner provided by law by a notary public)

6. FRE 902(9): commercial paper and related documents
7. FRE 901(b)(8): illustrations – ancient documents or data compilation: evidence that a document is in such condition that theres no suspicion concerning its authenticity, was in a place where if its authentic that’s where it would be, and is more then 20 years old satisfies authentication
XI. Lay Opinions
a. Overview:
i. FRE 701: Opinion Testimony by Law Witnesses:
1. If a lay witness testifies in the form of an opinion or inference it is limited to those which are:
a. Rationally based on the perception of the witness
b. Helpful to a clear understanding of the witnesses testimony or determination of a fact in issue and
c. Not based on scientific, technical or other specialized knowledge

ii. NY: whether they are expressing their opinion or not, lay people can give testimony to things they have knowledge of, facts, sounds, smells, things they have observed, etc.
1. Doesn’t matter if it sound like they are just “talking” (not v. formal sounding)

2. Ex: teller in bank can pick out robber from photos; ppl who know the D can pick him and ID him from bank surveillance of the robbery
3. BUT cannot testify under the guise of being an expert and thent give an ordinary opinion
4. Ex: person testified that D sold him pot and angel dust and that he knew what they were bc he had done these in the past and know what they were like and what he had used 
a. Can be an almost “expert by experience”
b. Using drugs for 2 or 3 times – not enough; using for 10 or so – that could be enough
5. Soundness of Mind: ex: an ordinary layperson can ONLY answer the question “was he of sound mind?” if its re: a will 
a. If the layperson was a subscribing witness he can testify to the person’s sound mind bc he were picked to be the subscribing witness BC he could tell that the signer was in his right mind
b. If not a subscribing witness – a lay witness can only testify to someone’s soundness of mind by stating that “these were the acts/declarations and these impressed me of as rational (or not)”

b. The Speed of Vehicles:
i. But there is a condition – must have ridden in cars and observed speedometers
c. Handwriting/signature:
i. NY: the layperson needs to have seen the person write something once or have been given a letter and told by the person “I just wrote this”

1. But there are handwriting experts too

ii. FRE 901(b)(2): a non-expert can testify based on familiarity but not for purposes acquired for litigation

1. Did the layperson already have familiarity w/ the handwriting before the trial? (which is ok)  Or due to the trial? (which isn’t ok)

d. Voice Identification:
i. NY: layperson can testify that it was D speaking in another room – just need to have heard D speak to him once (before or after the incident)
ii. FRE 901(b)(5): Voice Identification:

1. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time, under circumstances connecting it w/ the alleged speaker
iii. What if it the lay person never heard D speak before? 
1. FRE 901(b)(6): Telephone Conversations:
a. It can still get in if the lay person dialed and called D, and D ID’d himself
2. But in (NY) D must do one better and must speak about something that D would have familiarity w/

3. Hypo: (NY) guy dialed D’s number and said, you left your knife at the scene you need to come get it and answer some questions, D said oh no oh no and hung up the phone – this was allowed in under the circs (voice ID) but whether its an admission or denial is up to the jury
e. Human Running Speed:
i. Can testify as to your own running speed if you run at the gym and know from the treadmill how fast you typically run
XII. Expert Testimony
a. Overview:
i. All kinds of experts are allowed to testify – they are there to give their opinion bc of superior knowledge and skill (they know more then the jury and are supposed to help them understand)
ii. Questions for the trial judge:
1. Is the expert must qualified?
a. By study, observation, and experience – having all three is the best
2.  Does the jury need the expert? Or are the inferences the expert will draw for the jury something they can do on their own?
a. Is it w/in the competency of a lay person 
b. Ex: an “eye witness” expert (someone who explains how hard it is to give reliable testimony or make a good ID under strain, stress, etc) NY held that to not to allow one of these experts would be an abuse of discretion
b. NY CPLR 4515: Form of Expert Opinion:
i. Expert testimony does NOT need to be in hypothetical form but if it is used, then it must be based on evidence received at trial – must lay the foundation by either:
1. Data received in evidence
2. Personal knowledge:
a. Personal interviews w/ D are ok
b. BUT the expert cannot testify as to the information received during an interview w/ ppl who knew D or previously written statements of ppl who knew D – violation of Crawford
c. Those interviews can still be a basis for foundation and the expert can say that he interviewed other ppl BUT cannot repeat what they said (unless on cross D asks him and in effect, waives his Crawford right)
d. Also, cannot testify that expert gave D a lie detector test
3. Professional practices conducted by experts in that field

a. Ex: doctor can rely on notes made by the nurse (even though it was not seen and experienced by him first hand) bc this is what ppl practicing in the field also rely on
b. A doctor cannot rely on a casual conversation w/ another doctor who relied on a study neither had participated in (that’s not something doctors rely on when making a diagnosis) (differs from the example w/ the nurse, that’s something that experts in the field rely on)

c. FRE 702: Testimony by Experts:
i. If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if:
1. The testimony is based upon sufficient facts or data
2. The testimony is the product of reliable principles and methods, and 
3. The witness has applied the principles and methods reliably to the facts of the case
d. FRE 703: Bases of Opinion Testimony by Experts:
i. Three permissible sources of facts or data en expert can base his opinion on:
1. Firsthand perceptions

2. Facts or information admitted in the hearing the expert is called on to testify

3. Information “made known” to the expert before the hearing

ii. If the facts are reasonably relied upon by experts in the same field in reaching conclusions, the facts constitute a permissible basis for the expert’s opinion even if they are not admissible in evidence
e. FRE 704: Opinion on Ultimate Issue:
i. Testimony in the form of an opinion of inference otherwise admissible is not objectionable bc it covers an ultimate issue to be decided by the trier of fact

ii. No expert witness testifying w/ respect to the mental state or condition of a D in a criminal case may state an opinion or inference as to whether the D did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto – that is for the jury alone
f. FRE 705: Disclosure of Facts or Data Underlying Expert Opinion:
i. The expert may testify in terms of opinion or inference and give reasons therefor w/o first testifying to the underlying facts or data, unless the court requires it

ii. The expert may be required to disclose the underlying facts on cross
g. FRE 706: Court Appointed Experts:
i. The court can appoint an expert on its own, or pick an expert the parties agree to, both sides can show cause as to why an expert should not be appointed, etc
h. FRE 803(18): Learned Treatises:
i. On cross, statements in published treatises, periodicals, pamphlets, etc and established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice, can be read into evidence but not received as exhibits
i. FRE 901(b)(3): Comparison by Trier or Expert Witness:
i. Comparison by the trier of fact or by expert witnesses w/ specimens which have been authenticated is considered to have met the authentication requirements
j. Scientific Experts:
i. NY: Frye: scientific expert can rely on scientific principles that have been generally accepted as scientifically recognized to be accurate or correct
1. Even after Daubert – NY said, no thanks, we’re sticking w/ Frye
2. Recognized DNA testing under Frye
ii. Fed: Daubert: the Frye test, at best, is only a single factor to be considered – must considered the rate of error, can it be duplicated, and if it is generally accepted by the scientific community or generally reliable

1. Problem w/ Frye: it kept out the new scientific discoveries – sometimes things are cutting edge and reliable but not yet generally accepted by the scientific community

2. Note: scientific principles must be generally reliable and also must be APPLIED properly (cant say that X causes cancer in mice, so it causes cancer in ppl too)

k. Cross Examining Experts:
i. NY: pick and choose your facts in a hypothetical to try and get him to disagree
1. Use other articles written by experts in the field that reach different conclusions – so long as you can lay a foundation for it that the author is authoritative (the expert on the stand accepts the author as an authority in the area)
2. Can only be used as evidence to impeach the expert and NOT as evidence in chief
ii. Fed: pick and choose your facts in a hypothetical to try and get him to disagree
1. Use other articles written by experts in the field that reach different conclusions – so long as you can lay a foundation for it that the author is authoritative – can do this be either showing that other experts in the field find him to be authoritative/judicial notice/the expert on the stand accepts the author as an authority in the area
2. This evidence can be used to impeach the expert and also becomes evidence in chief to the contrary
3. Can read the evidence to the jury but they cant take it into the jury room
4. Can use tapes and other things like that and not just books
l. Hypnosis: 

i. NY: re: prosecution witnesses in a criminal case: fails Frye (don’t do it!)
1. In the field of psychology, hypnosis has not achieved general recognition as a way of genuinely refreshing recollection as opposed to suggestion (gives V a false sense of confidence in recollection) 
2. Cant even use pre-hypnotic recollection unless you can prove by clear and convincing evidence it wasn’t tainted by the hypnosis
ii. Fed: SC: re defendant in criminal case (and ppl in civil cases)

1. D has the right to testify on her own behalf and cant do it effectively, hypnosis can be used; but it depends on the circumstances – the court must still find the hypnosis was NOT suggestive

2. Most likely the fed cts would say it could be allowed in on a case by case basis for prosecution witnesses too

3. So now NY cannot have an absolute rule against this

m. NY: Post-Rape Trauma Syndrome: RTS is generally accepted and allowed in as expert testimony BUT limited in scope to behavior AFTER the rape

i. All these experts can do is explain the after effects of rape but they cannot say, oh this woman is acting like she was raped

ii. No pre-rape trauma syndrome: experts cannot testify as to the behavior of women during the rape bc that has not yet reached general acceptance (but if it becomes authoritative in the field it can gain general acceptance and be allowed in as expert testimony)

n. NY: Autistic Children and Interpreters: not allowed; not reliable

XIII. Competency of Witnesses
a. Overview:

i. Goes directly to the person who wants to testify (unlike admissibility which goes to the evidence itself)
ii. Must be swearable = understand the difference btwn the truth and a lie; the necessity for telling the truth, and the consequences of lying, etc
iii. FRE 610: Religious Beliefs of Opinions:

1. Evidence of the beliefs or opinions of a witness on matter or religion is not admissible for the purposes of showing that by reason of their nature the wintess’ credibility is impaired or enhanced
b. Who Can Testify?
i. FRE 601: General Rule of Competency:
1. Everyone is competent to be a witness except as otherwise provided in these rules
2. In civil actions, w/ respect to an element of a claim or defense, the competency shall be decided by state law
ii. FRE 602: Lack of Personal Knowledge:

1. A witness cant testify unless there is sufficient evidence that he had personal knowledge of the matter; evidence to prove personal knowledge can consist of the witness’ own testimony

iii. FRE 605: Competency of Judge as Witness:

1. The judge cant testify in that trial as a witness

iv. FRE 606: Competency of Juror as Witness:

1. A juror cant testify in the trial he’s sitting on the jury for

2. Upon inquiry into the validity of a verdict or indictment, a juror cant testify as to any matter or statement occurring during deliberations or to the effect of anything that may have influenced any juror’s mind/emotions, 

3. BUT a juror may testify about outside material getting in; outside influence or mistake entering the verdict onto the verdict form

c. Swearing In:

i. FRE 603: Oath or Affirmation:

1. EVERY witness must swear to testify truthfully, by oath or affirmation to awaken the witness’ conscience and impress the mind w/ the duty to do so

2. Note: everyone MUST be sworn before they testify (even kids) in civil and criminal – NO EXCEPTIONS

3. FRE 604: Interpreters: must take an oath to tell the truth as well

ii. NY: CIVIL: generally, everyone MUST be sworn or can’t testify

1. Under some circumstances, ppl can give unsworn testimony

2. In civil disciplinary hearing context: must be satisfied that the person witnessed the incident and can recall it

3. Must have corroborating evidence - ?

iii. NY: CRIMINAL: some exceptions (fed rules do not follow this)

1. A child 9 or older can be sworn/8 and under or mental disease/defect, etc the court will decide on a case by case basis

2. CPL 60.20: a child under 9 can testify w/o being sworn if the ct is satisfied that the witness has:

a. Sufficient intelligence and capacity 

i. Able to correctly observe, remember it and relate it, same as in the civil disciplinary hearing context)

b. To justify the receiving of the evidence AND 

c. There must be corroborating evidence
i. The other evidence must tend to establish the crime was committed AND must connect D to the crime

ii. Corroboration requirement only applies to testimony that is used to harm D and not help D – D cannot be convicted of an offense solely upon unsworn evidence (doesn’t say anything about acquittal, etc)

d. Must have the ability to be crossed (goes to competency as well)

d. Confronting the Witness Against You: CRIMINAL: 

i. NY and Fed: Maryland v. Craig: 6th A confrontation cl issue; state law allowed child in child abuse cases to testify outside the presence of the jury and D if testifying in presence of the D would cause serious emotional distress and trauma– testimony is taken in a room w/ one way closed circuit tv; the jury can see the witness but the witness cannot see anyone
1. Objection – D doesn’t get face-to-face confrontation of the witness against him
2. Essence of confrontation is face-to-face; why? bc its harder to lie when you’re in the D’s presence (and the point of trial is to get to the truth of the matter)
3. SC held that face to face confrontation is preferred but NOT essential – here, other competing interests
a. Child would suffer extreme emotional distress if forced to testify or just wont testify at all and then child abusers will go free
b. Trial court must make this decision – child would be traumatized by testifying in front of D and not bc of testifying in court generally, and must be more then de minimis
4. Dissent: the whole meaning behind the confrontation clause is face to face!
a. The psychological purposes were impt to the framers
ii. Note: in 2002 a request was made to alter the rules to allow for a two way closed circuit tv (something more protective of D then in MD v. Craig) but the SC rejected this proposal and said that a majority of the Justices think that even a two way version is uncosnti – this calls into questions the above case BUT since its all theoretical, Craig is still good law
iii. NY: adopted two way closed circuit tv for kids under 15 (CPL 65.30(2)) – this is ok w/ the proper foundation
iv. NY: in-court unsworn testimony – witness MUST face the D when making her statements (even if it was done for a benign reasons, ex: no sound system in courtroom and the jury couldn’t hear her)
v. Fed and NY: White v. Illinois: 6th A, Confrontation cl – statements by child that fell under “spontaneous declaration” and “medical examination” hearsay exceptions do not violate confrontation clause 
1. Why? Bc the confrontation clause deals w/ in court statements and the hearsay exception already has an indicia of reliability (so confrontation is no longer a concern)
e. Dead Man’s Statute:
i. Overview: 

1. This rule of competency ONLY applies to CIVIL cases

2. Only a handful of states still apply this

3. Fed Rules don’t have the equivalent, unless its located in NY and applies NY

ii. NY CPLR 4519: Personal transaction or communication btwn witness and decedent or mentally ill person:

1. Theory Behind It:
a. Too easy to make up claims against dead ppl and rip off their estates
b. Doesn’t matter if the alive person is telling the truth – if he is covered by this, he is incompetent to testify
2. What is a Transaction? 

a. Anything you heard the dead person do or say (whether or not you were interested at that point in time)

b. A witness of the transaction must literally witness the transaction w/ the dead person (can be in another room and walk in for part of it) but does not need to be a party to the transaction
3. Two Disqualified Classes:
a. A person interested in the event (interests will be directly effected as a direct result of this particular lawsuit) may not testify as to a personal transaction w/ a dead person, against the executor of the dead person’s estate
b. Also, the person from whom or under the interested person derived his interest from, cannot testify either
i. Ex: A lends B a ring (in front of C), but before B leaves w/ the ring, A sells it to C (so now C has the right to recover that ring from B from or under A); but B dies before C gets it from him and now his estate wont give it up – C cant testify bc he is interested in the event; and A cannot testify bc A is the source of C’s interest
ii. Problem: is this v. fair? Bc now, B’s wife gets to keep the ring even though it really never belonged to him
iii. If this whole transaction was witnessed by D (who never did anything other then witness the events) he can testify
iv. Ex: A sold B a ring, and THEN, B lends it to C; C dies – C’s estate still has the ring and B wants it back – B cant testify bc he’s interested, but now A can testify bc once A sold the ring to B he no longer had any rights to recovery and is out of the picture (so B didn’t get the right to recover the ring from A, he had his OWN legal right as the owner of the ring)

4. Two Protected Classes:
a. The dead/crazy person
b. A person who derives an interest from or under the dead person WHILE the person was alive 
i. Ex: Life Insurance: (ex: cannot be a person who only derives a right after the other person dies, insurance policy beneficiary only gets his right thru the insurance company! And not the dead person)
ii. Ex: Pension Plan: while he is alive, A has a right to some of the proceeds and if he dies before collecting any of it, it will go to B – A dies before collecting anything, B is protected by the DMS bc A had  right to some proceeds before he died and the right to these transfer to B
iii. Example: woman gets pregnant, father promises woman’s grandmother that if they don’t give the kid up for adoption he’ll pay $60/month until the kid is 18; then he dies and the baby sues his estate (3rd party beneficiary)

1. If the child had witnessed the contract (and could be sworn) she would not be able to testify bc she would be an interested party (if she wins, she gets this money) and she suing re: a transaction w/ a dead person against the dead person’s estate
2. The grandmother cannot testify bc she falls under the second category – the grandmother is the person through which the child obtained her interest (the grandmother made the contract w/ the dad)
3. The mother CAN testify – she is not directly interested (all the money goes to the child) (she has an indirect interest bc its her daughter but the stat reqs a real, strong, legal interest) And she is not the person through which the child obtained her interest

iv. 2 Exceptions to the Dead Man’s Stat:
1. If the executor of the estate was a witness to the transaction and affirmatively testifies as to the transaction, the disqualified ppl are no longer disqualified and can testify as a live witness
a. The executor could have hid the estate behind the Dead Man’s Stat and chose not to
2. If the testimony of the deceased person was given in evidence concerning the same transaction
a. Either party can put the testimony of the deceased person in evidence (including the interested party)
b. Either by a prior trial or prior deposition
c. Once this exception is met/the bar is lifted, the adverse party can then testify as to any other statements he would have, had the DMS had never been involved (ex: like admissions on the phone) so long as they pass muster on their own accord
d. Why? the cts don’t really like the DMS and want to allow any way to get around it that’s possible
v. DMS does NOT apply in negligence accidents involving:
1. Cars on highways of NY, aircraft in airspace of NY, and boats on the waterways of NY re: events leading up to the event (what the interested person witnessed, the facts of the accident)
2. BUT this exception does NOT cover the conversations w/ the dead person – those are still kept out by the DMS

XIV. Privileged Communications

a. Overview:

i. FRE 501: Privileges:
1. Governed by common law as interpreted by the courts of the United States in the light of reason and experience

2. NOTE: Fed courts apply common law privileges as interpreted by the case law in that circuit – so it doesn’t contain a list of privileges

ii. FRE 104(a): Questions re: Privileges: to be determined by the court; not bound by the rule of evidence

iii. Privileges apply in both CRIMINAL and CIVIL cases

iv. Privileges prevent someone from being forced to testify in court BUT doesn’t mean they cannot write an article about it, or tell their friends, etc

v. A partial incompetence

vi. The privilege usually belongs to the person imparting the information and renders the person receiving the information incompetent

b. The Reporter’s Privilege:
i. NY CRL 79-h: Special provisions relating to persons employed by, or connected w/, news media:
1. Exemption of professional journalists and newscasters from contempt: Absolute protection for confidential news:
a. Cant be held in contempt in civil or criminal proceeding, by the legislature, or a grand jury for refusing to disclose news or a source obtained in the course of employment
b. Note: absolute privilege for the material obtained in confidence – no one can force the reporter to reveal his source (exempt from contempt)

2. Exemption of professional journalists and newscasters from contempt: Qualified protection for nonconfidential news:

a. Cant be held in contempt for news obtained during employment but not gotten in confidence unless the party seeking the news has shown that it is 1) highly material and relevant 2) critical or necessary to the maintenance of a party’s claim, defense or proof of an issue material thereto and 3) isnt obtainable from any alternate source
b. Note: even re: info not received in confidence is protected – but it is not absolute, sometimes a reporter can be compelled

3. Note: most of the privileges belong to the person imparting the info but not here!

a. Its not the source’s privilege but the news reporter’s priv – they get to decide when and how much info to give up

ii. Fed: SC said there’s no such thing as a reporter’s privilege in the FRE but the circuit courts are split and some allow it (those courts will probably get screwed in the end when the SC says, we told you so!)
1. SC said sources can sue for a breach of contract if the reporters reveal 

c. Certified Social Worker – Client:
i. NY CPLR 4508: Social Worker:
1. A certified social worker cannot be compelled to testify and disclose the communications made to him by his client, or any advice given, in the course of the professional employment except:

a. If the client authorizes it

b. If it’s a communication by a client that reveals the contemplation of a crime/harmful act and then the social worker doesn’t need to treat it as confidential

c. If the client is under 16 and has been the victim of a crime, the social worker may have to testify fully in a trial re: that crime

d. If the client waives privilege by bring charges

2. Limitations on waiver: permitting some disclosure in order to get insurance benefits does not constitute a waiver

3. Note: general rule – when a witness testifies against a D in a criminal case, a D has the right to any prior written statement by that witness in the hands of the prosecutor

a. Why? to prepare for cross examination; hoping for a prior inconsistent statement

b. Statements by children to social worker: these don’t fall under the above rule bc they are not in the hands of the prosecutor but in the hands of the social workers PLUS its privileged

ii. The Supreme Court has held this privilege exists – for adults, it is absolute unless the patient threatens to harm someone else, but for people under 16 it is qualified – if there is evidence that the person was the victim of the crime, the social worker can be compelled to testify
d. Attorney – Client:
i. NY CPLR 4503: Attorney:
1. Confidential communication privileges; non-judicial proceedings: unless the C waives it, an atty or his employee or any person who obtains confidential communications w/o the knowledge of the C, shall not disclose, or be allowed/compelled to disclose it in any action, disciplinary hearing, administrative action, any city  or state proceeding/hearing

a. The relationship of an atty and client shall exist btwn a professional service corporation and its client
b. Note: employee’s of the attorney are included (including a special investigator) so even if an employee finds out about confidential info, the priv still exists

c. Note: an eavesdropper is also under the privilege (if the client doesn’t know that another person is listening in)

i. What about wiretapping? Also under the privilege so long as the client does not realize that another person is listening in

2. Wills: in any action involving the probate, validity or construction of a will, an atty or his employee shall be required to disclose confidential info re: the preparation, execution, or revocation of any will or other relevant instrument after the client dies to ensure his wishes are carried out (but NOT privileged communications that would disgrace the memory)

a. Amendment: (not in the book) the executor and HIS atty have a privilege as to executing the will against the other claimants of the will
b. Question: are general statements re: the client’s wishes included and allowed to be revealed to make sure the client’s wishes are carried out?
3. Note: client’s privilege, he’s the one being protected, he can waive it

4. Note: all communications over the internet are privileged as well
ii. Surviving Death:

1. NY and Fed: this privilege survives the death of the client

2. Exception in NY: 4503(b) Wills: in any action involving the probate, validity or construction of the will, after the C is dead, the L who drew up the will needs to tell what the client wanted in order to give the will its proper effect BUT no privileges communications that would disgrace the memory of the client
iii. Preliminary Meetings Seeking Legal Advice: NY: when a person goes to an atty seeking legal advice what you both discuss in the meeting is protected
1. Why? To encourage open communication, to get better more effective legal advice
2. Note: it doesn’t say anything about an interpreter BUT the courts have held that an interpreter, even though a 3rd party, doesn’t destroy the privilege bc it’s a necessary part of getting that legal advice

3. Note: even if another atty is there (either side could ask them to be there) same situation; privilege stays intact

4. Ex: a woman brought her daughter to the meeting w/ an atty to seek legal advice bc she said she was much too scared to speak w/ him – this was still privileged bc the daughter was there as a necessary assistance to getting legal advice (it wouldn’t have happened w/o her)
iv. There Must be an Attorney-Client Relationship:
1. Ex: if a D consults with someone, gets legal advice, goes to trial and gets convicted and then finds out later that his atty never passed the bar D can appeal bc even though the L might’ve done a good job and given him good advice, he wasn’t an atty

v. How does immunity affect privilege?
1. A person gets immunity if he agrees to testify as to the facts in trial against a D
2. However, the L and the C cannot be compelled to testify as to what they spoke about re: the facts
3. Testifying to the facts is not a waiver as to what you told your attorney about the facts/law and what your atty told you about the law/facts
4. Rarely a person will put what he tells his atty in issue – and will testify as to what he told his lawyer – in that situation, the C has waived his privilege and the L can be compelled to testify as to what they spoke about
vi. Privileges re: Attorneys and Corporations:
1. A corps communications w/ counsel (in house or outside) are protected under 4503
2. Burden of proof is on the party claiming protection
3. In house counsel: sometimes the line is blurred btwn legal and non-legal communications – convos may arise not just in response to a particular legal problem but due to an ongoing, permanent relationship w/ the org
a. To determine is a communication is confidential look to the particular comm. at issue: (done on a case by case basis)
b. If the communication is from atty to client: and made in the role of atty and the info is confidential, then the privilege exists
i. Ex: covers comms from atty to client re: substance of imminent litigation, legal rights and obligations, other professional skills such as judgment and recommendation of legal strategies, predominately of legal character (so if some nonlegal stuff is included, its ok)
c. If the communication is from client to atty: and made for the purpose of obtaining legal advice and directed to an atty for that purpose, then the privilege exists as well
d. Internal Investigations:
i. Ex: a corporation hires a L to figure out what happened, possibilities and then legal advice as to what he thinks – he speaks w/
ii. Cannot be forced to testify as to what they discussed – the VP is an employee of the corp, it was discussed in the course of lawyer work, etc 
iii. In the case of gov’t investigation, the corp can waive privilege to get a lesser fine and then if the gov’t decides to go after individuals, the L can be compelled to testify against the VP bc
iv. Disciplinary rule: an atty conducting an internal investigation MUST warn officers of the corp that he is not their atty, that if the company should choose to waive priv, he might be forced to testify against him and that if the employee has any questions, he should seek a personal atty
4. Outside counsel: Conducting an investigation: this report is confidential whether or not the L includes statements from unprivileged sources bc the entire report/opinion is entirely privileged
a. Created for the client who was seeking legal advice
b. However, the atty who created the report and the non-privileged people he investigated can be compelled to testify as to WHAT THEY SAID to each other  
vii. Attorney Work Product: Absolute Protection:
1. L writes up his thoughts on
2. Not technically a communication 
viii. Materials Prepared in Anticipation of Litigation: Qualified Protection:
1. Subject to disclosure only on showing of substantial need and undue hardship in obtaining the substantial equivalent of the materials by other means
2. Ex: L takes pictures of the crime scene and then the scene has changed and the material is duplicate; the court can forced them to hand over the pictures if the other side can show they would be materially disadvantaged
ix. Government Attorneys and Government Personnel:
1. AC btwn gov’t atty and govt personnel in a private suit
2. BUT if it’s a gov’t grand jury investigation – L can be compelled to testify as to what the employees told him (he’s not their atty! He’s the govts atty and the govt does not have privilege here)
3. Ex: white house counsel and first lady had a convo – this is not privileged in later grand jury bc hes not her atty and she’s not even a gov’t employee!
4. Ex: secret service does not have a privilege w/ the P, so if they see him do something illegal they can be forced to testify
x. Crime Fraud Exception:
1. If the L and C are meeting in furtherance of future fraud or crime, no privilege exists
a. Public policy: ppl don’t get the assistance of attys to commit a crime in the future
2. This does NOT apply to discussion of past fraud or crime (this is why many ppl approach attys in the first place!!)
a. Public policy: criminals get the advice and help of an atty 
3. Court must conduct an in camera review: the court looks over the documents, no one is there but the attys and the court decides in the privileges applies
a. There must be a minimum showing met before the court will do this – must have a factual showing for a good faith belief
xi. Communications Between an Attorney and the Employees of the Corporation:
1. NY: When an atty speaks w/ ANY corporate employee ALL fall w/in the AC privilege (cannot be compelled to testify as to what the President, middle management or loading deck guy tell him)
2. Corp can waive this privilege
xii. Communications Between an Attorney and Opposing Parties:
1. Generally, an atty cannot speak w/ an opposing party re: the subject matter of the case (can only happen if the opposing L is present or gives permission)
2. How does this apply in the corporate context? Which employees are included as “parties”? NY
a. Cannot speak w/ the control group (the top guns, the alter egos of the company, the people who control the company) and anyone whose acts would be binding on the company (the low level employees who were involved in the accident) and anyone who meets w/ and carries out the advice of counsel
b. BUT the L can speak w/ low level employees who were not involved in the incident (and will have not part in remedying the problem) but were witnesses
c. Former employees can always be interviewed – can no longer be considered a party, no ability to legally bind the corporation and can ask about the facts that happened while he was employed at the corporation BUT he cannot ask him what he told the L (bc that would involve the AC privilege which doesn’t end just bc the employee leaves)
e. Clergyman – Penitent:
i. NY CPLR 4505: Confidential communication to clergy privileged:
1. A clergyman, or other minister of any religion or duly accredited Christian Science practitioner, cannot be compelled to testify in court 

a. Note: doesn’t matter if you’re the same religion or in a church, just seeking religious and spiritual advice

b. Ex: if a woman confesses that she’s having an affair, this doesn’t stop the rabbi from telling the husband, the privilege only stops him from testifying in court about it
2. The privilege only covers confidential information – so if the penitent expects the clergyman to reveal this information to other people the privilege doesn’t attach
ii. Waiver: the penitent can waive this privilege: depends on the circumstances:
1. Telling the cops the same thing that he tells the priest (implied waiver bc he’s revealing the same content) and

2. Telling the cops that he told the priest he killed someone (he specifically revealing the content of the conviction)
3. BUT, the COA doesn’t decide bc it throws out everything due to another rule

a. In NY, when a criminal proceeding has reached a critical stage (its focused in a meaningful way on a particular D = when a complaint and a warrant has been issued/indictment), NO confession can be obtained in the absence of counsel 

f. Physician – Patient:
i. NY CPLR 4545: Physician, dentist, podiatrist, chiropractor and nurse:
1. Confidential Information Privileged: unless the patient waives it, anyone authorized to practice medicine, registered nurse, dentist, podiatrist, or chiropractor cant reveal any information obtained while attending a patient in a professional capacity and was necessary to enable him to do his job 

a. Note: a general practitioner treats the “whole” patients, so if a guy goes to a doctor about his arm and tells the doc that hes suicidal bc his arm wont heal, doc cannot testify in an insurance hearing to determine if the guy committed suicide 
b. Note: this doctor patient priv covers psychiatrists (bc they have an MD)

i. Unless a patient threatens to harm someone else and then may be obligated to report, but he can call the cops and testify in court

ii. Federal Distinction: SC held that for adults there is a psychotherapist privilege AND its absolute unless a patient makes a threat that he’s going to do harm to someone else – the doctor is obligated to call the cops and can testify against him in court
1. BUT there is a qualified psychiatrist-patient privilege – must balance the patient’s privacy interests w/ the evidentiary need
2. A person who authorizes disclosure of info to get insurance isnt waiving this privilege

3. Identification by dentist: must always reveal info necessary/testify in order to ID a patient

4. Crime committed against patient under 16: any of the above practitioners must disclose info indicating that a patient under 16 is the victim of a crime
5. Mental of physical condition of deceased patient:

a. The next of kin can waive the privilege OR 

b. The trial judge can determine that the interests of the personal rep/administrator are adverse to the rest of the estate, then the court can grant any party in interest to waive the privilege OR

c. If the validity of the will is in question, by the executor or the surviving spouse/heir/next of kin, the privilege may be waived
ii. Leads: the confidential info given to the doctor is absolutely privileged during the lifetime of the patients, BUT leads obtained thru a breach of the privilege are not privileged and can be used against D in court
1. Ex: if cops think a D was stabbed during a murder and went to the local hospital and asks the doctor “did you treat any stabs wounds last night?” And the doctor said “I cant tell you that,” case close, nothing else can happen
2. BUT if the doctor breaches the privilege and says “yes, I treated XYZ” the cops can bring a picture of XYZ to the witness, and if the witness IDs XYZ, the witness can testify in court that XYZ was the perp

iii. Exceptions to Doctor Patient Privilege: 
1. No privilege for stab wounds likely to result in death but cannot simply ask for all records of stab wound patients
2. No privilege for a condition that any layperson could see
a. Ex: if someone was limping into the hospital, the doctor treating him would have to testify re: the limp bc anyone could see it and its not privileged
b. Problem: doesn’t cover the knife wounds (could be wearing a coat, not necessarily something anyone could see bc you cant tell that info from the record)
3. No privilege for child abuse
4. No privilege as to controlled substances (simply a reporting req)
a. Health practitioners must report suspected drug users to the dept of health
b. Ex: if a cop goes to his doctor for a drug problem, the doctor has to report this BUT this information cannot be used against him at a criminal trial
5. No privilege re: communicative diseases
6. No privilege for guardianship and dependency of children
7. No privilege for ANY gunshot wounds (and not simply those likely to result in death)
8. No privilege for the results of a blood alcohol test if the police give a blood alcohol test, that is NOT a privileged result

a. Why? Its not w/ a doctor and not conducted to treat the person but used to get evidence against you (according to a stat) (person can refuse to submit but then license gets suspended)

iv. Waiver by the Plaintiff:

1. In a civil suit, a P can only file a tort claim for physical injuries if he is willing to waive the doctor patient privilege (otherwise, itll just get dismissed) 
2. PLUS P must submit to a physical examination by the other sides (out of fairness, otherwise, the other side is working blind)
3. Why? bc P is putting his physical condition in issue
4. If P gives written consent, D can interview P’s doctor ex parte w or w/o his lawyer; doctor doesn’t have to consent to speak with him but D can try (court can force P to consent bc really, the priv doesn’t exist anymore)
5. Note: not the same as subpoena power; cant force the doctor to talk with D!!

v. Waiver by the Defendant:

1. In a civil suit, sometimes a D can affirmatively put his physical condition in issue to excuse his guilt and therefore waives his privilege
a. Ex: a car accident was cause when a brick fell onto D’s head while he was driving; he’s putting his physical condition in issue (bc the court will need to decide D’s condition to determine culpability)
2. A general denial of fault is NOT affirmatively putting physical condition at issue 
a. Ex: a D denying that he was drunk is a general denial and is NOT affirmatively putting his physical condition at issue

b. MUST BE AFFIRMATIVE

3. If a civil D gets a blood test at a hospital for purposes of treatment, a P can prove that D’s physical condition is at issue (bc witnesses saw D drinking all day, etc) and then P can subpoena the records BUT the D can affirmatively claim the doctor patient privilege (burden of proof on him)

4. A D can also waive his privilege in a civil suit if he files a counterclaim for his own personal injury (basically he’s a P in that action so it’s the same rationale as above)
g. Registered Psychologist – Client:
i. NY CPLR 4507: Psychologist:

1. The confidential relations and communications between a registered psychologist and his client are to be viewed as the same as those between an attorney and his client

2. A client who authorizes disclosure of privileges information in order ot get insurance isnt waiving the privilege

3. Note: different from psychiatrist because they do NOT have a medical degree

ii. Analogous to the Attorney Client Privilege:
1. V. often a psychologist will tend to a patient when he comes to the emergency room/hospital

2. This relationship is analogous to the relationship btwn an attorney and his client (written into the stat)

3. In an AC relationship, if a client testifies at to what he told his atty, this is NOT a waiver of the privilege for the attorney and he cannot be crossed concerning those statements
4. That is UNLIKE the doctor/patient privilege and the psychiatrist/patient privilege – there, if the patient testifies as to the facts then he has waved the privilege
5. SO, under the psychologist/patient privilege, if a person testifies as to the facts of what he told a psychologist, this will NOT be a waiver 
h. Rape Crisis Counselor – Victim:
i. Rare situation where there is a civil and criminal distinction

ii. Generally, with privileges, the civil rules holds true for both civil and criminal UNLESS the criminal changes something (which is what happens here)
iii. NY CPLR 4510: Rape crisis counselor:

1. Confidential information privileged: a RCC cannot be forced to disclose communication made by his client or advice he gave in the course of his services and cannot force disclosure of the records from any meetings; unless:

a. The client waives the privilege

b. The client makes a statement of an intent to commit a crime/harmful act (and then the RCC doesn’t have to treat it as confidential)

c. If the client files a lawsuit against the RCC, the RCC program, involving the meetings between them

2. Who may waive the privilege: the client, a personal rep of a deceased client, or a guardian if the client is held to be incompetent

3. Limitation on waiver: insurance compensation
iv. NY CPL 60.76: Rape crisis counselor evidence in certain cases:

1. If disclosure is sought on the grounds that privilege has been waived OR that disclosure is req’d pursuant to the consti of the state or US consti, must file a written motion w/ specific factual allegations providing grounds that disclosure is required
2. The court will conduct an in camera review

3. Note: when would this happen? 6th A right to confront the witnesses against him
i. Husband – Wife:
i. NY CPLR 4502: Spouse:
1. Incompetence where issue adultery: an H or W is not competent to testify against the other in an action founded upon adultery, except to prove the marriage, disprove the adultery, or disprove a defense after evidence has been introduced tending to prove such defense

a. Grounds for divorce: Adultery:

i. “Not competent to testify against the other in an action founded upon adultery”: if H has an affair, W cant get on the stand an testify that she found out about it

1. If W’s best friend was with her when W found out, then the friend can testify

ii. “Disprove the adultery”: H can get on the stand and deny the adultery happened

iii. “Or to disprove a defense”: defense to adultery: condonation – the faithful spouse forgives the cheating spouse and they resume marital relations

1. H cannot testify that they resumed marital relations

2. BUT if another couple was with them, they can testify as to what they saw (CE)

3. NOW, the W can now testify to disprove what the other couple testified to

b. Grounds for divorce: Cruel and Inhuman Treatment: if the ground for divorce is based on THIS, all of the above doesn’t apply, there is NO incompetency

i. If the action is based on cruelty – the cruelty can stem from a boast of having an affair and the H would be able to testify that she told this to him 

ii. BUT if the H then followed her and saw them going at it, and he sued on the ground of adultery he could NOT testify he saw it OR re: the boast, but she could testify to deny it

iii. Must actually be cruel and not a repentant confession (plus that would be a marital priv!)
2. Confidential communication privilege: – H or W should not be req’d, or, not w/o the consent of the other if living, allowed, to disclose a confidential communication made by one to the other during marriage
a. Public policy reasons: want to encourage strong marriages, open communication, want each to rely and trust each other, etc
b. What is a communication? NOT literal, can be by act as well (if H walks into the living room w/ bag of stolen money and hides it under the floorboards)
c. Limitations:

i. Doesn’t apply to same sex couples or common law marriages
ii. Cant assert  privileges re: statements made after divorce (bc not during the marriage) BUT can assert the privilege after divorce re: statements made during the marriage

d. Sometimes it will depend on the circumstances:

i. If the marriage is so far deteriorated that its not really a marriage anymore 
ii. May not matter if separated – if still made in confidence, if told to spouse in attempt to get back together, etc
iii. A statement made based on fear and threats to other spouse (ex: if a husband makes a statement while choking his wife) – not a confidential communication based on trust
iv. Does not cover criminal conspiracy between a husband and wife bc then those confidences weren’t made in the trust and confidence of the marriage but of the conspiracy/business (no business privilege)
ii. Federal Distinction: Two Spousal Privileges:

1. Confidential communications made during the course of the marriages relying on the trust and confidence of the marriage
a. Note: all the NY has!!

2. A spouse cannot be compelled to give testimony that is adverse to the other BUT if the spouse is willing to do so, she may (so its all about choice, the spouse that is asked gets a choice)
a. Nothing like this in NY – ONLY the above privilege exists
j. Parent Child Privilege: does not exist in stat in NY 
i. BUT, some courts have created this in NY but its never got to the COA so its up in the air
ii. One court held that 23 was young enough, 28 was too old

XV. Self-Incrimination
a. Cannot be compelled by govt to incriminate yourself (5th A) by testifying
b. NY CPL 190. 40: Grand jury; witnesses; compulsion of evidence and immunity:
i. Every witness in a grand jury proceeding must give any evidence legally requested of him regardless of any protest or belief on his part that it may tend to incriminate him
ii. A witness who gives evidence in a grand jury proceeding (AUTOMATICALLY) receives immunity unless:
1. He has effectively waived such immunity 
a. Note: but why would D do this??
2. Such evidence is not responsive to any inquiry and is gratuitously given or volunteered by the witness w/ knowledge that it is not responsive
a. Note: D tries to get the immunity bath – bringing up random things in order to try and get immunity
3. The evidence given by the witness consists only of books, paper, records or other physical evidence of an enterprise, the production of which is required by subpoena, and the witness does not possess a privilege against self-incrimination w/ respect to the production of such evidence. Any further evidence given by the witness entitles the witness to immunity
a. Ex: a diary is written voluntarily so the contents are not privileged and protected BUT being the act of producing
i. Why? Being compelled to bring forth this diary to the grand jury would be self-incriminating bc it would be stating the diary exists, its valid and you vouch for its contents SO you cant be compelled to produce it
b. The agent/custodian of the privileged documents also doesn’t get any privilege against self-incrimination, even if the act of producing the corporate records will incriminate that person BUT the jury will not be told that this person was the one to produce them
i. The person’s production of them will be used as the foundation (the production of them is the foundation for their authenticity) and can be used against the custodian who produces them (bc as the high ranking corp officer, chances are he knew what was going on)
c. NY and Transactional Immunity: 
i. Once immunity is conferred D cannot be prosecuted for that act!! 
ii. The state cannot use the info against you, cant use any leads that came from that testimony and even if a bus full of bishops pulls up and wants to testify against D, cant do it
iii. Note: v. kind to criminals!
d. Federal Distinction: D must CLAIM the privilege, state he refuses to testify bc it will incriminate him
i. If D is given immunity in order to get his testimony against other people, then he would testify against the other ppl and not
ii. Use and Fruits: the ONLY things that are prohibited after testifying in a grand jury
1. So independent evidence CAN be used to prosecute against D
2. Ex: if the bus full of bishops pulls up and want to testify, this can be used against D
3. A corporation does not have a 5th A privilege not to self-incriminate itself
e. What happens when the state and fed governments go after the same person?
i. Both can go after the same guy! Bc double jeopardy means each SOVEREIGN cant go after the same person for the same crime
ii. The only break D gets – the sentences are served at the same time and not consecutively and D has to serve the length of the longer term
iii. Under the constitution: the immunity is co-extensive with the privilege
1. If D is a witness in a federal grand jury:
a. If D doesn’t say anything – federal govt cant use a statement by D against him (bc he didn’t say anything) and there’s no leads to get any fruits from
b. If D admits something in a federal grand jury, NY is bound by the “use and fruits” immunity the federal govt granted AND can now use independent evidence against him
2. If D is a witness in a state grand jury:
a. If D testifies, NY has given him transactional immunity which is MORE then what is co-extensive with the immunity of the federal gov’t, so the federal govt is not bound by NY and only needs to give “use and fruits” immunity
b. NY cannot bind the nature of the immunity the federal govt gives
XVI. “Best Evidence” Rule
a. The original document is the best evidence of the document
b. NY CPLR 4539: Reproductions of Original:
i. If any business, institution, or profession, in the regular course of business has made, kept or recorded any writing, entry, print or reproduced it by any process which accurately reproduces or forms a durable medium for reproducing the original, this is admissible as evidence of the original (whether the original is still in existence or not)
ii. Note: a computer printout will be seen as an original copy
iii. Ex: print out of bills from the company will be considered originals
1. Business Record 4518 was amended to reflect this
iv. Note: what if the original is destroyed? May be able to lay a foundation for “secondary evidence” (but, really, there aren’t gradations of evidence, better worse, etc) – carbon copy, someone can state they remember what it looked and it’s the same thing)
1. Ask: Was it destroyed? Yes. Not by your fault? No. Is it the same? Yes
c. FRE 1002: Requirement of Original:
i. To prove the content of a writing, recording or photograph, the original writing, recording, or photograph is required (unless the FREs say otherwise)

d. FRE 1003: Admissibility of Duplicates:
i. A duplicate is admissible to the same extent as an original unless:

1. A genuine question is raised as to the authenticity of the original or

2. In the circumstances it would be unfair to admit the duplicate in lieu of the original

e. FRE 1004: Admissibility of Other Evidence on Contents:

i. The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if:
1. Originals lost or destroyed: all originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or
2. Original not obtainable: no original can be obtained by any available judicial process or procedure; or
3. Original in possession of opponent: at a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or
4. Collateral matters: the writing, recording, or photograph is not closely related to a controlling issue.
f. FRE 1008: Functions of Court and Jury:
i. When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine 
ii. However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.
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