THE TRIAL PROCESS.

Adversarial system: the parties have the responsibility to move the case to its conclusion.


Jury: evidence rules make sure the jury is treated properly.

· the jury looks at the data given to it only at trial and draws conclusions about the real world (about what actually happened)

· it then applies the law (jury instructions) to these conclusions

· the final result is the verdict; the verdict becomes the truth

Burdens of Proof

1. Burden of Production: the burden of going forward

· in the event of a tie, the party without the burden wins

· standard is the prima facie case: enough facts that support a finding of each element

· comes up before the jury draws conclusions – have the parties put in enough evidence to go forward?  (has the party made its prima facie case?)

· decided by the judge (on the basis of a SJ, DV, JNOV motion)

· if not, the case is dismissed

2. Burden of Persuasion: the burden of tipping the balance in one’s favor

· usually the same party has the burden of production and persuasion

· standard for civil trials is a preponderance of evidence; for criminal it is proof beyond a reasonable doubt
· comes up before the verdict – have the elements of the claim or charge been satisfied?

· Decided by the jury

· In a civil case, the judge can take the verdict away from the jury if no reasonable jury would have found for the prevailing party

Judge: has to keep an eye on admission of evidence.  

· there has to be some evidence supporting each element of the claim or charge.  

· Evidence can be used for limited purposes (the judge will give limiting instructions; if these are ignored by the jury, the judge can dismiss the case)

Preliminary Questions

What kind of data can be brought in?

· primarily decisions made by the judge

· once in, the jury decides how much weight to attach

· burdens of proof mirror those at trial


The parties are responsible for enforcing FRE, not the judge.


Curative admissibility: party does not object to something that is objectionable and then admits related evidence of its own that is also objectionable.  

· The other party cannot now object because it opened the door.

Motion in Limine: mechanism by which pivotal evidence questions are resolved ahead of time.

· FRE 103(a)(2): a party getting a definitive ruling does not need to raise the objection again to preserve for appeal (not clear whether this is the rule in NY)


If I knew nothing of this fact and I learned this piece of evidence, would it change my point of view of whether this fact exists?  If yes, relevant.

Evidential

Inferred
Inferred
Inferred

Consequential

Fact


Fact

Fact

Fact


Fact

Direct v. Circumstantial evidence: no inferences with direct evidence, just the inference that the source is valid.

In situations where there is no evidence for a fact, the party has to show similar situations.  (Ex. to show causation, show similar accidents happened in the same way)

· courts look for substantial similarity

· this is difficult when trying to prove the absence of something (Ex. absence of accidents on this roller coaster for X years)


Judicial Notice
Jury notice: don’t have to introduce evidence on what is common knowledge.  The jury already knows.

Judicial notice: important when you want to get before the jury something that is not common knowledge but is not really in dispute

· efficiency: don’t waste time litigating as to its existence


Appellate notice: reviewing court can take notice of any fact the trial court could have noticed

· problem in a criminal case because this sidesteps the jury’s power to disregard the noticed fact, especially if notice of the fact by the appellate court would have the result of convicting the defendant.

· Need to ensure the jury has considered each element.  But if the notice of the fact is in favor of the defendant, don’t have the same problem.

· Appellate courts usually decline to take judicial notice

Witnesses

Most evidence comes in through the testimony of live witnesses

Direct exam: where the main story gets told

· prosecutor or plaintiff must put in enough evidence as to each element of the charge for the jury to decide against the defendant (burden of production)

· goal is to establish a flow so that the witness say everything you want them to say and nothing you don’t


· a leading question suggests the answer desired and often prevent the ascertainment of proof (the lawyer rather than the witness is testifying)

· three situations where leading questions are necessary to develop testimony

· preliminary matters (on direct – have to do a certain amount of assuming to move the questioning along

· where a witness has a failure of recollection or is confused 

· where leading questions are the only way to elicit testimony


If a witness forgets

· use leading Qs (R611(c))

· present recollection refreshed 

· past recollection recorded

Present Recollection Refreshed: provoking a current memory.  Witness has had a lapse and when refreshed witness is still giving personal knowledge.

· can be anything that will jog the witness’s memory

· witness must testify to lack of memory and that the refreshing item will trigger the memory

· item must actually refresh memory (CL)

· item isn’t introduced into evidence; witness reads, puts aside, then testifies

· can be shown to opposing counsel, who then may introduce it into evidence and cross examine using the item (R612)

Past Recollection Recorded: witness has had a complete lapse, does not remember anything.  

· criteria is in R803(5) – part of the hearsay rules

· document itself is not introduced but read into evidence (a surrogate for the witness’s memory) unless offered by the opposing party

· the record must accurately reflect knowledge the witness had at one time

· the record was made or adopted by the witness while the matter was fresh in his mind

Cross Exam: fleshes out the witness’ testimony (direct exam is usually selective and cross is used to talk about matters that were not covered fully

· cast doubt on the witness’ testimony, make affirmative points

· R611(c): cannot use leading questions when the opposing party has called the crossing party’s client on direct (because on cross, no adversity between witness and attorney)

· Limited to subject matter of direct, but judge has discretion 

· Subject matter is an imprecise term, can lead to efficiencies

Ex. when crossing attorney wants to ask a question ambiguously related to the subject matter and the judge keeps it out, that attorney can just call the same witness on direct – this takes time

Evidentiary Foundations

Need to make sure that vehicles for evidence meet the standard of relevance

· show that the item is what it purports to be (conditional relevancy)

Competency: foundations for witnesses; many people used to be precluded from testifying


Ex. interested parties, convicted felons, people who didn’t speak English


Status Competency


· Judge can do things that look like testifying (Ex. comment on the evidence)


Attorney competency: no FRE that says an attorney can’t testify in his own case, but the MR and NY Code says he can’t continue representation if he testifies or he can’t testify

Dead Man’s Statute: designed to remedy a perceived imbalance (interest party v. dead person, dead person cannot defend interested party’s testimony)


Status competency is controlled by R104(a) and the judge decides admissibility by a preponderance of the evidence

General competency goes to conditional relevancy and the jury decides under R104(b) whether the party has made a prima facie case (sufficient to support a finding)

General Competency

Foundational Competency: 4 factors

1. narrative capacity (R604)

2. sincerity (R603)

3. perception (1st hand knowledge) (R602)

4. recollection (R602, 612, 803(5))

Narrative capacity


Sincerity


· can’t impeach someone on their belief or non-belief in a deity

· problems arise when a witness has trouble understanding the oath (kids or handicapped)

· judge usually questions the witness about his perception of truth and falsity

· child abuse cases: federal statute allows closed circuit TV testimony; in NY, children under 9 years don’t have to be sworn


Perception


· voir dire: test a witness’ competency to show they should not be allowed to testify

Recollection

· can use any refreshing devices in R612 and R803(5)

· real issue is hypnotically refreshed testimony

· NY bars such testimony, but SCt has held that a criminal defendant cannot be categorically banned

Authentication and Identification of Evidence

Second way besides witness testimony to introduce evidence

Real exhibit: shows what actually happened

· jury entitled to give more weight to real evidence

· can be used in satisfying a party’s burden of proof

· Ex. the gun used to commit the crime

Demonstrative exhibit: illustrative

· no weight on its own; illustrative of something else already in evidence (used to develop witness’ testimony)

· usually does not go into the jury room

· Ex. computer animation, a chart, a diagram

· When using illustrative evidence, ask the witness if the exhibit would help her describe her testimony


Authentication means different things depending on what the evidence is used for


Ex. don’t always have to prove X wrote the letter, if trying to show Y read it

R901(b)(1) and (4) usually authenticates most evidence

· (b)(1): test of witness with knowledge

· (b)(4): distinctive characteristics

Nondistinctive (ex. drugs): use chain of custody

· call all people who handled the item from the point it was identified or tested back to the person who retrieved it

· important question for each witness: where did you get it and what have you done with it since then?

· The point of using chain of custody is that the original person who found it can’t link it from that time to the courtroom now

R901(b)(1),(2),(3),(4), R902 – Writings 

Most persuasive: ask person if he wrote it

· next most persuasive: get someone who saw him write it

· really (b)(4) – distinctive characteristics, because the witness saw the writing at the time and remembers it

(b)(3): expert

· show the witness is an expert, have him look at handwriting from something besides the real exhibit

· two pieces of evidence: the evidence that is being introduced and the exemplar (writing to be compared)

· exemplar must be established as authentic

(b)(2): nonexpert

· get someone who knows the person’s handwriting, show how he knows it

· can’t use handwriting familiarity acquired due to litigation (not an expert, don’t have confidence in witness’ ability to compare without ongoing familiarity)

(b)(4): contents, substance, etc., taken in conjunction with circumstances

R901(b)(7): to authenticate a public record or report, call a witness with knowledge from (b)(1) to testify that the report should have been and in fact was filed in that office

R901(b)(9): for video cameras, x-rays, surveillance, testify the system was working

R901(b)(5) & (6): voice ID and phone calls

· (b)(5) regular voice ID, firsthand or through transmission

· based on hearing the voice at any time

· very similar to the handwriting rule, but no limit to non-judicial circumstances 


R902(4): certified copies of public records are self-authenticating

· (11): certified domestic records of regularly conducted activity (business records)

· used to have to use 901(b)(7) to admit these exhibits

· (6): newspapers are self-authenticating

· rare that someone can successfully make a fake newspaper

Testimony as to the contents of a document – lay the same foundation as if introducing the document itself

Demonstrative with photos and videos 

· does it fairly and accurately depict what the party is saying it does?

· There could be situations where the picture is different from the scene and use of the exhibit would be highly prejudicial

· Need to explain differences in a way that won’t confuse the jury in order to let it in

Experiments that recreate something: there must be substantial similarity so that the experiment would be reliable

Best Evidence Rule

Want the parties to put forward the best evidence they have 

· The possible difference between an original and a replica is enough to mandate production of the original (especially with writings that are easily subject to ambiguity or change)

· Parties have an incentive to bring the best evidence (the jury may give less weight to secondary evidence)

· combined with hearsay: why have testimony as to what document X says when the party can just bring X in?

· not necessarily the “best” evidence there is – better called the original document rule



· duplicate exception swallows the rule (practical effect is that there is seldom a best evidence problem

· only when there is a real issue as to whether the original matches the duplicate


· as long as the original was not destroyed or lost in bad faith, it is okay that one of the parties lost or destroyed it

· if the possessor of the original is outside the court’s jurisdiction and can’t be produced by a subpoena, it is unobtainable

· the opponent party must have notice at the time when the original was in control of that party (“in control” is construed liberally)

· collateral evidence does not go to the heart of the case; can introduce secondary evidence right away

Secondary evidence can be a contemporary copy, oral testimony, etc.

· there is no hierarchy (don’t need “best” secondary evidence

· a duplicate is not an original for purposes of allowing secondary evidence (so even if have a duplicate and the original is not available, can bring in secondary)

DOES THE EVIDENCE INVOLVE PROOF OF CONTENTS OF WRITING?


If not, no BER problem.

IF SO, IS THE ORIGINAL WRITING BEING OFFERED?


If so, no BER problem.

IF NOT, IS A DUPLICATE BEING OFFERED?


If so, no BER problem.

IF NOT, IS THERE A REASON WHY THE ORIGINAL IS NOT BEING OFFERED?


If so, secondary evidence may be offered.

The only way to be barred from using any evidence regarding the contents of the document is to have the original and not produce it

· if a witness starts to talk about the contents of a document and the party has but does not produce that document, the witness cannot continue

Burdens of proof with secondary evidence: the judge decides whether a party has reason to allow secondary evidence by a preponderance of the evidence, and the jury decides whether the original existed as a matter of conditional relevancy


Expert and Lay Testimony

Lay witnesses give the jury facts about what happened in the case.  Expert witnesses give the jury knowledge that they can use to understand the facts given by the lay witnesses to make decisions.

· might not want to object to a certain expert’s testimony because that might result in the judge ruling that the witness is an expert (could stipulate that the witness is an expert, but then the other side would want to get out witness’s credentials and say that stipulation isn’t good enough, need to show witness’s credibility to the jury)

· leading questions allowed to set up a witness’ qualification (tie witness’ expertise into the subject matter of the litigation)

· if witness has not been sufficiently qualified, opposing counsel can object and ask to voir dire the witness



Competency – knowledge, skill, experience, training or education.  An expert’s competence comes from having the knowledge to give to the jury so that the jury can make decisions.

· knowledge needs to be scientific, technical or otherwise specialized (R701(c))

· information regarding one’s job is insufficient 

· experience is enough if the witness will be able to tie it into what he is going to testify about

· standard is low; if the witness is not the best expert, the other side will bring that out on cross

Relevancy – subject matter of the expert’s testimony

· expert can give info if it will assist the jury understand evidence in the case

· give background knowledge to evidentiary facts so that the jury can draw conclusions

Reliability – the knowledge given by the expert must be the product of reliable principles and methods

· most pronounced when dealing with scientific evidence

· old test for Federal, and current test for NY: Frye test

· scientific testimony is admissible where the method has achieved general acceptance in the relevant scientific community

· new Federal test: Daubert test, must constitute scientific knowledge 

· the theory can be tested and has been

· the theory has been published and subjected to peer review

· there is a known or potential rate of error

· standards exist that can serve as controls on a technique’s operation and such standards were employed in the matter in dispute

· the theory has been generally accepted

· SCt has said the Daubert test must apply to all specialized info, whether or not scientific

· Some NY courts are now applying Daubert analysis

The expert has to have facts to which the theory is applied.  How to get these fact?

· used to be only relevant and admissible evidence (evidence before the jury)

· too expensive for the expert to sit at the trial and view the evidence

· lawyers developed the hypothetical question

· assume the following facts…

· abused by the attorney to sway the jury before the case is given to them with prejudicial summarizing


· purpose of rule is to diminish focus on hypotheticals and increase the focus on theory and ultimate conclusions

· Rule 705: for (2) and (3), opposing counsel can elicit the bases of the experts conclusions on cross

· Inadmissible evidence relied on by experts can be brought in by opposing counsel on cross

Relevancy
Exclusionary rules: rules that prohibit otherwise relevant evidence from being admitted.


Evidentiary Fact
Inferred Fact

Inferred Fact

Consequential Fact

Remedial measure
Defendant

Situation was

Defendant was




thought

unsound

negligent in not




situation was




fixing the situation




unsound




sooner

· Don’t want to discourage defendants from taking remedial measures for fear of being nailed at trial

· Sketchy argument because no defendant would fail to remedy the situation because other people could get hurt and sue

Rule 403 can keep this evidence out even if proving another point if the risk of unfair prejudice substantially outweighs the probative value
· defense counsel wants to reduce the provative value (can show defendant had ownership or control with other evidence, or stipulate as to such)

Rule does not apply to remedial measures prior to injury or remedial measures by third parties

· disagreement over whether the rule applies to evidence of a remedial measure taken after a an accident previous to the accident giving rise to the immediate claim

· NY rule says remedial measures taken any time after sale of the product are inadmissible 

· Federal rule states only after the injury


· If the defendant concedes fault at the time the statement is made, this rule does not apply

· Rationale is to encourage settlements (also little probative value)


· rationale is to not discourage good Samaritans


· want to encourage plea bargaining


· what about use of this evidence to prove fault?  Offer to have insurance company pay is an implicit admission of guilt  (judges could go either way)

Character Evidence

Circumstantial character evidence is generally inadmissible 

· character refers to general personality traits that a person might have; this evidence cannot be used to show that someone acted in conformity with that trait on a particular occasion

Deceitful



Committed fraud

Violent




Committed assault

Careless



Was negligent

Once the trait is proven directly or circumstantially, the evidence of it cannot then be used circumstantially to draw the inference that the person acted in conformity

Opinion, Reputation

· direct evidence of the character trait

Prior Acts

· circumstantial evidence of the trait


Rule 404(a)(1): a criminal defendant may offer his own pertinent character trait

· trait must be pertinent to the crime charged, must have been possessed by the defendant at or before the time of the crime

· must be in the form of opinion or reputation (not specific instances) – in NY, reputation ONLY
· defendant can take the stand on his own behalf (a bad idea because it carries very little weight and opens the door for cross-examination)

· defendant should be careful about the trait he uses – don’t want to be too general (ex. law-abiding) because the plaintiff can bring in a lot of evidence to rebut

Rule 404(a)(1): prosecution may offer evidence of defendant’s bad character to rebut evidence of defendant’s good character

· may not be in case in chief

· must be pertinent to the same trait as that offered by the defendant

· must be in the form of opinion or reputation – reputation only in NY
Rule 404(a)(2): criminal defendants may offer evidence of a pertinent character trait of the victim

· trait must be pertinent to the defendant’s defense

· no specific instances of conduct

· evidence of victim’s character not admissible in NY
· evidence of specific instances may be allowed to show the defendant’s state of mind (like reasonable fear if trying to show self-defense) and this is allowed in NY
Rule 404(a)(2): prosecution may offer evidence of victim’s good character to rebut defendant’s evidence of bad character

· not during case in chief – defendant must open the door unless offering any evidence of self-defense in a homicide case

· must be pertinent to the trait the defendant claimed the victim had
· opinion or reputation only
· never admissible in NY
Rule 404(a)(2): prosecution may offer evidence of victim’s good character to rebut evidence that the victim was the first aggressor

· defendant must open door by raising self-defense and offering evidence that the victim was the first aggressor

· opinion or reputation
· must show victim’s character for peacefulness
· not in NY
Rule 404(a)(1): prosecution may offer evidence of defendant’s bad character to rebut evidence of victim’s bad character

· defendant must open the door by showing evidence to prove that the victim committed some specific act in accordance with a character trait

· same character trait

· opinion or reputation

· not in NY
Character “In Issue”

· Rule 405(b): when character is in issue, a party can give evidence of specific instances of that person’s conduct

· there are few instances when character is in issue

· negligent entrustment

· defamation with truth as an affirmative defense

· wrongful death damages

· if a piece of evidence could be relevant on two different points, rather than keeping the evidence out, the judge can give a Rule 105 limiting instruction

· a party is not trying to prove a character trait every time it is seeking to introduce evidence of a prior bad act

Character Witness
Have to lay the foundation

· how do you know the person, how long have you known him, in what settings, do you have an opinion about him (in NY, no opinion, must ask what have you heard)

· cannot ask about specific instances

· credibility is important because can’t back testimony up with specific instances

Rule 405(a): Cross Examination of Character Witnesses

· can inquire into specific instances of conduct

· basic limitation: cannot exceed scope of the direct (Rule 608), must be limited to the character trait the witness testified to

· includes the prosecution using evidence of an arrest (tends to contradict witness’ statement of character) but cannot bring in the arrest record because Rule 405(a) only allows inquiry and not extrinsic evidence

· does not matter what answer the prosecution gets (if the witness didn’t hear about an act, he doesn’t know the defendant that well, if the witness did hear about it, he isn’t credible)

· all prosecution needs is a good faith basis that the act asked about happened

CPL 60.40: if a criminal defendant calls a character witness, the prosecution may offer extrinsic evidence of convictions pertaining to the character trait put in issue

Rule 404(b): evidence of a prior act may be admissible for other purposes such as proof of motive, opportunity, intent/preparation, plan, knowledge, identity or absence of mistake or accident

· in some ways this swallows the character evidence rule; there is always a risk of the jury drawing an impermissible inference

· prior acts do not have to be prior to charged conduct (as long as before trial)

· evidence of another act by defendant that has same distinctive characteristics of the charged act is probably admissible to show identity, but is also propensity evidence so courts scrutinize

· prior act evidence to show intent looks a lot like character in conformity but if probative value is high enough it will probably come in

Three types of categories: context (plan, scheme), mental state (intent, absense of mistake or knowledge), identity

· some degree of similarity is necessary for relevance

Other purposes can be the whole plan (context, background, res gestae); prosecution can give a plausible story for how the crime started 

· common in conspiracy cases where the prosecution has to establish a beginning and end point for the conspiracy

Defendant must have notice of the possibility of such evidence’s introduction

· defendant canNOT contest the prosecution’s purpose for the evidence and drop his own character evidence so that prosecution’s cannot come in

· defendant will often tailor its defense to what the prosecution will introduce

· no notice in civil cases because there is much more discovery

Prosecution’s burden: sufficient to support a finding of the prior act by a reasonable jury

· probably does not make any difference that the defendant was acquitted of the other act

· acquittal is always a factor in Rule 403 balancing

NY: higher standard for admissibility; NY courts tend to give more protection to defendants

· Molineux evidence: prosecution has to show POE of the other act

· Also increased protection for modus operandi evidence (clear and convincing)

· NY has a per se rule for acquittal: evidence of the act is inadmissible

Habit
At some point, behavior rises above a propensity to do something

· habit is a repeated response to the same stimuli

· generally admissible


· With an individual, distinction between propensity and habit is tricky.  This rule is most often useful in cases with an organization.

· An organization has policy; most likely that the policy is always followed and therefore was followed on a particular occasion

· Habit is similar to modus operandi evidence: need a very high degree of relevance

· Conduct must become a part of the person; a distinctive feature

NY: habit not admissible in non-workplace negligence cases (most other admissibility rules are the same)

Sex Offenses

State Rape Shield Statutes are more important than Rule 412 because rape is not a federal crime


· Statutes are designed to preclude opinion and reputation testimony

· Courts deal with the risk of unfair prejudice by Rule 403 balancing with how long ago the prior act with the accused occurred.

Should evidence be admissible to prove the defendant’s state of mind that might include testimony that the defendant had heard the victim had sex with others?

· Does this evidence fit within the rule?  Is it constitutional to keep it out?

· Does this evidence prove or tend to prove that the victim engaged in sexual conduct? 

· A federal court has held that Rule 412 does not bar the defendant from testifying to his knowledge of the victim’s reputation for promiscuity

· Has to negative an element of the charge (mens rea)

· Even though this basically nullifies the rape shield statute

Prior false accusations of rape? 

· courts go both ways – has to be strong evidence that the earlier charge was false

· fact that someone dropped the charge does not mean the victim wasn’t raped

· NY has allowed because not evidence of past sexual conduct


HEARSAY

Part of a witness’ competency is the cross-examination ability; there is a problem when testimony of a witness comes in when the witness isn’t there

Testimonial capacity includes perception (sees it), memory (remembers it), sincerity (is honest), and narration (does not misspeak)

Person with the out of court statement is called the declarant

· problem is that we cannot cross-examine the declarant as to his testimonial capacity

· the witness on the stand is testifying as to what the declarant said (this can be cross-examined)

· the jury at trial is being asked to trust competency of someone’s statement made outside of trial

No functional difference between the declarant saying the statement or writing it down

· a written statement can be brought in at trial instead of the witness testifying to it

· still have a cross-examination problem

· additional foundational requirements (best evidence, authentication)

The declarant and the witness can be the same person.  The key time for hearsay is when the statement was made, and the fact that the declarant could not be cross-examined at that time.

Lies are not hearsay; repuration testimony to prove character under Rule 404(a) is hearsay, but falls under a hearsay exception.

1.Evidentiary Fact
2.Inferred Fact

3.Inferred Fact

4.Consequential Fact

“Declarant

Declarant

Declarant’s

Fact of the matter

said…”

actually

statement

asserted




said   


is true


From 1 – 2, jury trusts the witness’ perception, memory sincerity and narration (or that the document is authentic)

From 2 – 3, jury trusts the declarant’s P, M, S and N


· prove the truth of the matter asserted: anything in the chain of inferences, but is usually the inferred fact right before the consequential fact.  The matter asserted is what the declarant said, if the statement asserts anything you are trying to prove.

· Intent: the declarant has to intend to assert the statement (excludes actions by people they do not intend to make a statement, i.e. the driver stopped at a right light is not a statement that the light was red)

· Most courts treat intent very narrowly

· Less risk of insincerity when the declarant is not intending to assert the fact sought to be proven

Out of Court Statements that are not Hearsay
1. Effect on the Listener: A statement may be relevant without regard to its truth to show impact on the listener

Ex. put the defendant on notice of a situation, if the defendant is denying he knew about it

2. Verbal Acts or Operative Facts: statement has independent legal consequences; the statement is itself an action

3. Impeachment: out of court prior inconsistent statements are not hearsay, offered for contradiction

Don’t need to get into the head of the declarant

How to Spot Hearsay
a) What proposition(s) is the statement being offered to prove?

b) Is the jury being asked to assess the declarant’s P,M,S & N?

i. If offered for the effect on the listener, no

ii. If independent legal significance, no

iii. If impeachment, no

c) If so, did the declarant intend to assert the proposition that the statement is being offered to prove?  

d) If so, hearsay

Hearsay Within Hearsay
Break the statement down into individual hearsay components.

· if at some point in the chain a statement cannot come in because there is no exception or exemption, each hearsay statement after that cannot come in.

Ex. not hearsay if has independent legal significance, or the declarant is repeating a defamatory statement (with defamation, repeating the statement makes the repeater the defamer)

· most common method: documents with quotes


· there are two types of statements where hearsay can come in

1. Exemptions (Rule 801(d))

2. Exceptions (Rule 803, 804, 807)

Exemptions
Out of court statements offered for their truth but legislatively defined as not hearsay (artificial non-hearsay)

(A) – Prior Inconsistent Statement

A prior inconsistent statement can otherwise be used to impeach but not usually substantially

· allows such a statement to be used as substantive evidence when the declarant is testifying (used to prove what it asserts)

· requirements:

· declarant now testifying and is subject to cross-examination regarding the statement

· the statement is inconsistent with current testimony

· statement was given under oath and subject to the penalty of perjury

· statement was given in a proceeding (hearing, deposition, trial) where a neutral presence was involved (not usually police station questioning)

NY – Latondra v. Hartford: a statement not made under oath and not in a proceeding but the Court of Appeals held it was admissible

· at least where the indicia or reliability exists (this statement had been made against the declarant’s interest)

In civil cases, a prior inconsistent statement is always admissible substantively

Criminal cases - CPL § 60.35(2): admissible to impeach but never admissible substantively

(B) – Prior Consistent Statement

The witness has already said the statement and is asking to say it again 

· There is a general proscription against these kinds of statements (a party is not allowed to bolster its witness’ credibility unless attached by the other side)

· There is no requirement of an oath or a proceeding, but the declarant must be on the stand and subject to cross-examination

· Statement can be offered to rebut an express/implied charge against the witness of recent fabrication or improper motive

· Tome Case: prior statement has to have been made before the motive to lie existed

· The opponent has to open the door by attempting to impeach the witness (but it is not necessary for a prior inconsistent statement to be introduced first)

· Admissible for substantive purposes

NY – Same as FRE but admissible only for the non-hearsay purpose of rehabilitating the witness’ credibility (but no practical difference because the later identical statement is already in evidence, might as well be for substantive purposes)

(C) – Identification Statement

Witness will testify to a lineup, showup, etc. that he participated in earlier

· although this is hearsay, it is more reliable than an in-court identification

· the statement mus be made after perceiving the person and is one identifying that person 

· someone else can recite the earlier statement as long as the declarant is available at trial for cross-examination

NY – Declarant must have preivously made the identification but is unable to make it at trial because of a failure of recollection, and witness’ testimony comes in in conjunction with (not instead of) another’s testimony (usually a cop)

OR

The declarant must make the identification at trial in which case he may also testify to the earlier identification

· the prior identification must have been made in person (no photo identification allowed)


· such statements do not satisfy the rationale of the hearsay rule – the declarant cannot say “I should have had the opportunity to cross-exam myself”

(A) – Offered against a party and is the party’s own statement in either an individual or representative capacity

· anything at all said by the party in his lifetime is admissible against the party if it is relevant to the action

· can only bring in a statement of your opponent, not yourself

· the rule works the same in both civil and criminal cases

· but no admissions of the government as an entity, and the victim is not a party so it doesn’t count

(B) – Adoptive statement of which the party has manifested an adoption or belief in its truth

· doesn’t matter whether or not the party understood the statement as long as she adopted it

· adoption by silence:

· did the party hear the statement?

· Did the party understand the statement?

· Was the subject matter within the party’s knowledge?

· A very high standard: very fact specific, has the party manifested an adoption or belief in its truth?

(C) – Speaking authority: a statement by a person authorized by the party to make a statement concerning the subject

· equivalent to the NY rule: proponent must show the agent had authority to speak

· people always considered to have speaking authority: lawyers, brokers, high corporation officers, the press, partners

· in FRE (C) is irrelevant with the existence of (D)

(D) – Agency: a statement by the party’s servant or agent concerning a matter within the scope of the agency or employment made during the existence of the relationship

· if the agent is fired before the statement is made, the statement doesn’t come in

· no such rule in NY
(E) – Co-conspirator: A statement by a co-conspirator of a party during the course of and in furtherance of the conspiracy

· important in criminal work

· some statements in a conspiracy also have independent legal significance (a bribe, a threat, etc.) so not hearsay anyway

· cannot use statements made to known law enforcement officers or government officials

· statements made after arrested are clearly not in the course of or in furtherance of the conspiracy

· efforts to conceal the conspiracy are not part of the conspiracy

· government does not have to charge a conspiracy for this exemption and the co-conspirator does not have to be a co-defendant

· just have to lay a foundation that there was a conspirator

· theory of this rule: a conspiracy is like a partnership

· most courts would allow statements by a co-conspirator regarding something that the conspirator had no knowledge of

· as long as the requirements of Rule 801(d)(2) are satisfied

Proving Agency/Conspiracy
Federal – offering party must show a conspiracy by a preponderance of the evidence (more likely than not that there was a conspiracy)

· the statement being offered may be used but is not sufficient to establish its existence

NY – offering party must show a conspiracy by prima facie evidence (sufficient to support a finding)

· the statement may not be used to establish the existence (but the court is not bound by the rules of evidence so can look at many types of evidence)

Hearsay Exceptions

Can come in even though they fit the hearsay rule because they do not fit the purpose of the rule

· circumstances mitigate the dangerous concerns of hearsay

Whether or not Declarant is Available
· contemporaneously: can be a discussion of something that just happened as long as enough time hasn’t gone by to allow declarant to lose memory or make something up (a question of fact)

· foundation: declarant’s personal knowledge with some corroboration that the event occurred (something to demonstrate that the declarant actually percieved the event)

· can be minor

NY – Basically allows this in as res gestae


· excited utterance wipes out memory and sincerity problems (though stress might increase narration and perception problems)

· difference from Rule 803(1) is that with (1) the guarantor of reliability is closeness in time and (2) is the stress of the situation

· time is not a key consideration; sincerity is the element in issue so key consideration is state of mind

· composing yourself is a bar to this exception

· foundation: declarant must show personal knowledge (less corroboration needed than with (1))

NY – Tyrell v. Wal-Mart: Court of Appeals held that the defendant has the initial burden to show hearsay and then the burden switches to the plaintiff to show the exception applies


Physical Condition
	Rule 803(3)
	Rule 803(4)

	Statement made to anyone for any reason
	Statement must be made for purposes of medical treatment (not limited to talking to doctors)

	Statement must describe then-existing physical condition (of the declarant)
	May describe medical history, present or past condition or cause of condition if necessary for treatment.  Don’t need declarant to describe his own medical condition (this would be double hearsay – “He told me ‘I feel this way’” but usually both will come in under 803(3) and (4)

	May not describe past medical history
	May not ascribe fault


· as long as the statement is made for purposes of medical treatment, everything that fits under Rule 803(3) will fit under Rule 803(4)
· Rule 803(4) allows statements to expert physicians

NY – follows common law

· statement must always be for purposes of diagnosis or treatment (no 803(3))

· must be made to a treating physician; statements to testifying expert doctors are not within the exception
· must describe then-existing physical condition
· exception may be liberalized (People v. Caccese: allowed statement of cause of injuries made to nurse in child abuse prosecution)
· must be describing declarant’s physical condition
State of Mind
Have to let in because there is no other evidence (won’t know declarant’s state of mind or physical condition unless he says what it is)
· designed to be broad: state of mind includes just about anything a person is thinking or feeling at a certain time (Ex. “I hate her”)
· includes intent, motive, plan, design, mental feeling, etc.
Ex. “I plan to go to Ohio” would be hearsay, need to believe declarant’s plan and that he went through with it if using to prove the declarant was in Ohio, but admissible under 803(3) 

BUT “I plan to go to Ohio with Mary” is not admissible if offered to prove that Mary was in Ohio because it is not a statement of the declarant’s state of mind

· SCt in Mutual v. Hillmon said this could be admitted to prove Mary’s plan but that is now up in the air (NY says it is admissible)

· a statement about a belief or memory is not part of the exception when offered to prove the fact believed or remembered

· Wills allow statements of then-current memory or belief to prove the fact remembered or believed

· Execution, revocation, identification, or terms of the will

· Virtually anything a declarant said about his will can come in


· the record is read into evidence but not offered as an exhibit unless offered by an opposing party

· multiple exceptions often apply: usually past recollection recorded and business records exception (better to bring in as a business record because then the jury is allowed to have it)


· requirments are questions of fact

· often a business record will involve double hearsay (to get in, must be nonhearsay, fit within an exemption/exception, or be the statement of a person with a business duty)

· business duty rule: if the business record includes statements made by someone with a duty to report to the person making the record, admissible

· includes other people in the organization (can’t be a mere civic duty)

· foundation: business records are self-authenticating (Rule 902)

· either call witness who can testify to all requirements of the rule or obtain written certification from custodian of records or other qualified person with knowledge of record-keeping practice

· authenticates and lays foundation at the same time

· trustworthiness: record can still be excluded if untrustworthy (someone writing the record on their own behalf or the police investigation of a criminal defendant)



· for both (B) and (C), can’t use against a criminal defendant because don’t want law enforcement personnel to slant their investigation against the person they think is the perpetrator

· a report of an investigation could come in under the business records exception because it fits the definition but the policy for excluding under public records doesn’t change just because it is a business record so courts have not let it in (would be circumventing 803(8))

· can come in under past recollection recorded because the witness is there and can be cross-examined

· (C) creates most problems with application: most likely to contain multiple hearsay and/or opinions

· Beech v. Rainey: SCt held a record with multiple hearsay can come in.  If it is good enough for the public agency, it is good enough for the courts.  Defendant will have a chance to do his own investigation and cross-examination.  

· The person who made the report must qualify as an expert so the opinions can come in

· Different from business records exception because more generous in allowing reported hearsay (with business records need a duty to report/exception/exemption/non-hearsay)

· No limitation that report be made contemporaneously with the incident, no need to be a regular practice to record

· Public records are self-authenticating – Rule 902 (No requirements to lay a foundation)


NY – Public Records

Discrete rules for various agencies that rarely anyone uses

· so normal way to get in public record is through NY’s business records exception

· therefore, the outcome will be basically the same as with the FRE 




· If foundation and use requirements are fulfilled, treatise is admissible substantively (if not fulfilled, only for impeachment)

NY – still have to get the other side’s expert to admit the treatise is authoritative (party’s own expert is not enough)

· not admissible substantively, only for impeachment

Unavailability
Unlike Rule 803 exceptions, which come in regardless of availability because of confidence in the type and value of evidence, exceptions under Rule 804 come in only when the declarant is unavailable because of less confidence in the evidence


· privilege: must have judicial ruling upholding the privilege

· declarant has to come to court, take the stand, and refuse to testify

· criminal defendant cannot invoke privilege against self-incrimination and then offer his exculpatory statements

· refusal: must be in contravention of a judicial order

· not recognized in NY (won’t satisfy unavailability)

· lack of memory

· not recognized in NY
· death or disability: court will often stay proceedings if disability is transient

· will look at the importance of the evidence, the length of the disability, the effect of a stay

· absence: proponent must show unsuccessful attempt to procure declarant by process or other reasonable means

· and if offering the statement as a dying declaration, statement against interest or statement of family history, must show an unsuccessful attempt to procure the declarant’s deposition by process or other reasonable means

· have to show that the person is unavailable, there is no deposition and the party couldn’t take the deposition

The declarant is not unavailable if the proponent intentionally caused the declarant to be unavailable


· party to the original action:in civil cases the party can be a predecessor in interest: where a party’s interest gets transferred to another person, that party is the predecessor in interest

· does not matter if the cause of action has changed as long as the motives for examining the witness have not changed

· parties can change as long as it is not the party against whom the evidence is being offered (unless predecessor in interest)

· similar motive: even though a criminal defendant would not have the motive to develop testimony in a preliminary hearing, SCt has held it is okay to introduce testimony from such a hearing in at trial because it is the opportunity that is important

· motive is the same: to be exonerated

· grand jury: the rule applies to former proceedings under oath

· criminal defendant can offer declarant’s testimony if the prosecutor had opportunity and similar motive to develop the testimony of the witness in the grand jury

· NY – grand jury testimony cannot come in

· Procedure: can have the witness who observed the previous testimony take the stand – only one layer of hearsay

· Typically a transcript is brought in and read – 2 levels of hearsay: what the declarant said and what the court reporter wrote down, but the transcript can come in under business records exception, public records exception, present sense impression (of the reporter)

NY 

Civil Cases: former testimony may be from

· prior trial (CPLR 4517)

· deposition (CPLR 3117)

· another proceeding involving cross-examination (common law)

· the earlier proceeding must have involved (1) the same subject matter and (2) the same parties or their representatives

· must be offered against the same party

Criminal cases (CPL § 670.10): former testimony must be from

· a realated prior criminal trial (involving the same charge)

· a preliminary heraing in the same case

· a hearing under CPL 660 in the same case

· former testimony may not be from a suppression hearing, grand jury, administrative proceeding or trial of a co-defendant

· must have been similar motive to cross-examine


· fear of impending death impresses upon people the urgency of telling the truth, eliminates the threat of insincerity

· necessity for rule: person is dead and no other evidence is available of that statement

· homicide includes attempted murder prosecution

NY – declarant must have been the victim of a homicide (must actually die)

· offered only in prosecution for declarant’s homicide (no civil actions)

· declarant had to have certainty of impending death

· statement must concern cause of declarant’s death


· rationale: removes risk of insincerity because people do not go around lying about things that could get them into trouble

· with statements against criminal interest as contemplated in the rule, have to make a statement that is wholly self-inculpatory (if not wholly, sever if possible)

· look at circumstances to see if the statement is truly self-inculpatory

· Williamson: when a statement includes parts against interest and parts that shift blame, the court must divide the statement up and allow only former part in

· Grand jury: not against interest (have immunity, maybe got a plea bargain)
NY – does not have corroboration requirement

· prosecution must also corroborate statement when it offers (unlike FRE)

Distinguished from Party Admissions

	Admissions
	Statements Against Interest

	Any statement at all
	Limited to statements against pecuniary, civil, criminal interest when the statement is made

	By a party-opponent
	By anyone (so this rules only comes up when offering a statement of a 3rd party)

	Availability irrelevant
	Declarant must be unavailable

	Offered against declarant
	Offered against any party

	Personal knowledge not required
	Declarant must have personal knowledge



Residual Exception

Equivalent circumstantial guarantees of trustworthiness

1. reduction in testimonial infirmities (ex. proximity to event)

2. lack of motive to lie

3. corroborating evidence

“Near-miss hearsay”

· almost fits an exception but missing something the exception calls for

· should it be let in under the residual exception?

· Two schools of thought (rules were written as they are for a reason, if missing something the evidence does not come in v. rules are a codification of the common law, shouldn’t be read so strictly)

· Grand jury testimony: courts have often let testimony in if there are indications of trustworthiness (i.e. immunity)

NY
No codified rule or Court of Appeals declaration, but some lower court cases suggest a residual exception exists

Confrontation Clause

6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right…to be contronted with the witnesses against him”

When does the hearsay exception implicate the confrontation clause?

1. Is the declarant subject to cross-examination regarding the hearsay?

a. If so, no confrontation clause problem

b. Cross-examination may be delayed at trial as to the prior hearsay statement or the declarant may be cross-examined at the time of making the statement

2. If not, is the hearsay exception or exemption under which the prosecution is attempting to bring in the hearsay “firmly rooted”?

a. In place and relied on for years (longer than the establishment of the confrontation clause)

b. If so, no confrontation clause problem

3. If not, are there particularized guarantess of trustworthiness?

a. If so, hearsay can come in

b. Look at totality of circumstances of the making of the statement, no corroboration unrelated to the making of the statement allowed

Factors supporting particularized guarantees of trustworthiness: lack of motive to fabricate, change in declarant’s story, proximity in time to the event

Most of the time, satisfying the residual exception satisfies the confrontation clause


· exception must be firmly rooted in light of lonstanding judicial and legislative experience: rests on such a solid foundation that admission of virtually any evidence within it comports with the substance of confrontation clause protection

· no particularized guarantees of trustworthiness in Lilly because there is a presumption of unreliability that accompanies codefendant’s confessions

· government could not overcome this presumption (police officers involved in the making of the statement, asked leading questions, no representation for the defendant’s brother when making the statement, the brother knew he was in trouble for his own acts, the brother was under the influence)

Questions after Lilly: what is the status of Rule 804(b)(3) – declarations against penal interest?

· Lilly court was a plurality rather than a majority

· The court did not discuss the federal rule (only VA)

· Will the exception never be firmly rooted, even if following Williamson?

PRIVILEGES

Exist to withhold certain types of information at all stages of procedure (not just at the trial stage)

Contrary to the truth-finding function of the FRE

· keeps information from the parties and the tribunal

· exist to advance other social objectives

Must be invoked before they work

· usually involves refusing to turn over privileged material

Question asked: does the party have a sufficient good faith basis for invoking the privilege?


Attorney/Client Privilege
Allows full and free conversation between the attorney and the client

1. confidential

· communication must be confidential when made and intended to remain confidential

· when made: usually not confidential when made in the presence of a third party (no privilege will attach)

· confidentiality includes attorneys and their employees and agents

· an expert witness is not an agent

· common representation/joint defense: communications with the attorney and with each other will be privileged to the extent they are related to the joint representation

· same with multiple parties and multiple lawyers in a joint defense

· if later clients fight amongst each other, no privilege

· use of email or other new technology does not negate the privilege even though a third party is necessary to carry on the transmission (like an ISP)

· could be different if the sender knows the email is being monitored for content

2. communication

· protects disclosure of communications, not the facts communicated, or things that the attorney knew independent of or before the communication

· includes communications both to and from the lawyer

· internal work product is not communication (work product can be overcome by a showing of substantial need)

3. between clients and their attorneys

· key factor is the client’s belief that she is consulting the lawyer in the lawyer’s legal capacity for purposes of obtaining legal advice

· includes going to see a lawyer to determine if you have a legitimate case

· client can have a mistaken belief as to whether the attorney is an attorney as long as it is reasonable

4. for the purposes of obtaining legal advice

· key factor is that the advice involves the use of legal judgment

· the more specialized the question the more likely a court will find the exercise of legal judgment

· facts relating to the representation are not covered (except if revealing them tends to disclose confidential communication)

· i.e. the client’s identity

· providing business advice is not covered: the primary purpose of the communication must be for obtaining legal advice

Corporations

· No distinction between in-house and outside counsel

· questions re: who is the corporate “client”?

· every conversation between the attorney and all of the corporation’s employees is not privileged

· UpJohn: invoked the subject matter test
i. Were the communications inetended to be and were in fact confidential?

ii. Was the employee aware that the communications were for the purposes of obtaining legal advice for the corporation?

iii. Did the communication concern a matter within the scope of the employee’s corporate duties?

NY
Has not clearly stated a positions but appears to follow UpJohn
Exceptions

· Crime-Fraud: a communication between a client and his attorney is not privileged if made to further an ongoing crime or fraud

· Communication about a past crime is privileged
· Communication must be made as a part of and to advance the crime or fraud
· Privileged attaches to communication when the client is considering a future crime or fraud, but not when considering participation in an ongoing crime or fraud
· A judge may look at allegedly privileged information in camera if there is sufficient other evidence that supports a good faith belief that such a review may reveal improper use of the privilege
· Judge determines whether the privileged communication was used to further a crime or fraud based on a preponderance of the evidence standard
Waiver

· Waiver occurs after the privilege attaches

· Reliance on privileged communication in litigation (i.e. a tax attorney told his client he could exempt certain income; client can reveal in tax evasion proceeding)
· Deliberate disclosure
· Inadvertent disclosure
· Lenient approach: only a knowing and intentional disclosure waives the privilege
· Middle approach: no waiver if you took reasonable precautions to prevent the disclosure (the lawyer must look at every piece of evidence) (NY)
· Strict approach: any disclosure waives the privilege (DC)
· Refreshing recollection (Rule 612): if you disclose privileged documents to prepare a witness at trial or deposition, the privilege is waived even if the witness is your client

Marital Confidential Communications Privilege

· similar to A/C privilege

1. confidential

2. communications

· for any purpose

3. between spouses

4. made during a legally valid marriage

Purpose: to protect the marital relationship

· applies in both civil and criminal cases

· privilege is held by both spouses

· disclosure not permitted unless both waive

· a man can prevent his wife from testifying even if he is not on the stand and not a party to the litigation

Crime Fraud Exception: communications in furtherance of an ongoing crime are not privileged

Marital Adverse Testimony Privilege
· spouse can’t be compelled to testify against his spouse in a criminal proceeding

· on any topic, not limited to communications

· includes testimony about events/evidence from before the marriage

· spouse can’t prohibit his spouse from testifying against him if she is willing to testify

· have to be married at the time the privilege is asserted (at the time of the testimony)

· only criminal cases (spouse is the criminal defendant)

Purpose: keep society from jeopardizing good marriages

· if not married at the time of testimony, no risk to the marriage

NY
CPLR §4502(a): a spouse cannot testify against another spouse in an action based on adultery except to prove the marriage, disprove the adultery or disprove a defense after evidence has been introduced tending to prove such defense

· no marital adverse testimony privilege

4502(b): Marital Confidential Communications Privilege

· essentially the same elements as FRE

Physician/Patient Privilege
NY
CPLR §4504: applies to licensed practicing physicians, registered professional nurses, licensed practicing nurses, dentists, podiatrists and chiropractors

· information must be received in a professional capacity (must go for treatment but no expert witness evaluation)

· information must be necessary for treatment

· patient must have intended that the information be and remain confidential

· privilege is not lost if other people are in the room that are necessary to get treatment (includes close family members)

· applies to both doctors and patients: patients hold the privilege and the doctor is compelled to assert the privilege on the patient’s behalf

· applies to communications and to observations and results of tests if professional expertise is required 

· includes if the patient cannot communicate and someone talks to the doctor on the patient’s behalf

· patient can refuse to disclose what he told the doctor but not his own knowledge about his condition (the underlying facts)

Waiver

· when the patient puts his condition “in issue,” he waives the privilege with respect to communications and observations regarding that condition

· as opposed to A/C privilege waived when the client relies on the attorney’s advice (patient does not have to rely on the doctor’s advice)

· to put the condition in issue, defendant has to affirmatively assert that condition by way of counterclaim or raise an affirmative defense to excuse conduct

· or plaintiff seeks to recover on that condition (PI action)

CPLR §4507: psychologists have the same privilege as A/C

· doesn’t matter that defendant puts his mental condition in issue, has to rely on something he talked to his doctor about

· anomalous because not the same result as psychiatrists

§4508: social workers have a privilege

· lesser than the others

i.e. (a)(2): social worker may reveal client’s contemplation of a crime or harmful act (can be forced to disclose)

FRE
No general physician/patient privilege

· don’t need one because no one will compromise their health for fear of the information being disclosed later (in theory)

· there is a psychotherapist/patient privilege

· Jaffe Case: SCt expressly recognized this privilege

· it serves private interests by promoting the confidence and trust necessary for effective psychotherapy

· serves public interest in that by facilitating effective treatment it promotes the mental and emotional health of the citizenry

· applies to psychiatrists, psychologists and social workers

The waiver rules of the state probably apply

Clergyman/Penitent Privilege
· applies to all denominations: the religious official must be regularly engaged in activities conforming at least in a general way with those of a Catholic priest, Jewish rabbi or minister of an established Protestant denomination, though not necessarily on a full time basis

· includes any type of personal counseling

NY
CPLR §4505: communication must be confidential and the clergyman must be acting in a spiritual advisory capacity

Waiver

If penitent subsequently discloses things he told his confessor, the privilege is waived

· People v. Carmona
· Cox v. Miller: clergyman/penitent privilege applies to AA meetings (otherwise would be a violation of the Establishment Clause)

IMPEACHMENT

One side has fulfilled requirements and cleared obstacles to getting evidence in

· how does the other side chip away at that piece of evidence to make it less believable?

· Want to plant a seed of doubt in the jury’s mind

Impeachment is subject to its own rule of relevancy: is the evidence credible?

· an item of evidence that potentially affects credibility is automatically relevant

Intrinsic impeachment: out of the mouth of the witness who is being impeached while that witness is on the stand

Extrinsic impeachment: another piece of evidence (documents, another witness) comes in

· a question for impeachment rules is when you can use extrinsic evidence to impeach

· don’t want to get off the subject of the impeached witness’ credibility, confuse the issues, etc.

· usually only allowed in when the fact being used to call the evidence’s credibility into question is not collateral to the issues of the case

Who Can Impeach?
Voucher rule: party calling a witness was asserting that the witness was believable and therefore that party could not impeach its own witness

Rule 607: abolished voucher rule

NY §CPLR 4514: party may impeach its own witness only with a prior inconsistent statement in writing or, if oral, under oath (civil cases only)

NY CPL §60.35: party may impeach its own witness only with a prior inconsistent statement in writing or, if oral, under oath, 

· only if witness on direct makes a statement tending to disprove that party’s case (criminal cases only)

These rules are distinct from Rule 608, which governs when you can ask your own witness leading questions

Problems arise when parties try to use evidence for an improper purpose

· use evidence can’t otherwise get in (ex. because of hearsay) as impeachment evidence in the hope that the jury will disregard the limiting instruction and use it improperly as substantive evidence

Kinds of Impeachment
1. Character

Rules 404 and 405 govern character of the defendant and the victim

· if either defendant or victim takes the stand, subject to impeachment

Prior Bad Acts


· limited to intrinsic evidence

NY
Basically the same as FRE but not limited to truthfulness or untruthfulness

· can use any prior act regarding moral terpitude 

When the Witness is a criminal defendant, need to decide before hand whether the jury can hear about prior acts

· NY: Sandoval hearing to decide which prior acts will be let in

· FRE: have a motion in limine

Arrest: not relevant, no probative value, so can’t come in under Rule 608(b)

Self-incrimination: the giving of testimony by the accused or witness does not waive the privilege against self-incrimination with respect to matters which relate only to credibility

Convictions


· under (a)(1), no misdemeanors come in

· for both (a)(1) and (2), it doesn’t matter that the witness didn’t serve a punishment

· when the witness is a criminal defendant, there is a slight presumption against letting the evidence in

Analysis

1. Is the conviction a juvenile conviction?

a. If so, not admissible unless constitutionally required (criminal defendant wants to impeach plaintiff’s witness)

2. Does it involve a crime of falsity?

a. If so, and less than 10 years old, always admissible

3. If not, is it a felony or misdemeanor?

a. If misdemeanor, inadmissible

b. If felony, admissible subject to balancing

i. If witness is not a criminal defendant and the crime is less than 10 years old, normal 403 balancing

ii. If witness is a criminal defendant and crime is less than 10 years old, admissible if the probative value outweighs its prejudicial effect

Time Limit (Rule 609(b)): a crime is not admissible if more than 10 years has gone by since the date of conviction or the date of release from prison

· unless the court determines probative value substantially outweighs prejudicial effect (Rule 403 in reverse)

· notice requirement for the other side if more than 10 years

Evidence inadmissible if pardon, annulment, certificate of rehabilitation

Pending appeal (Rule 609(e)): does not make the conviction inadmissible

· evidence of appeal may be raised to rehabilitate the witness

NY
If the witness is not a criminal defendant than any prior conviction is admissible subject to Rule 403 balancing

· if the witness is a criminal defendant, any prior adult conviction is admissible unless probative value is outweighed by prejudicial effect (presumption of admissibility but may be overcome easily)

· no time limit (but a factor in assessing probative value)

Luce Case

· now part of FRE as Rule 103

· to preserve appeal, defendant has to testify and have the conviction come in

· if no testimony, nothing to appeal

· buts the defendant in a bind (risk being convicted to appeal an in limine ruling)

· if the defendant brings out his own conviction to remove the sting, he waives the right to appeal this issue

· don’t have this problem in NY, appealable even if the defendant doesn’t testify

The fact that a witness is a character or any other witness does not change the analysis of when you can impeach by showing the witness has a bad character/should not be believed

· civil, criminal, doesn’t matter

· situation only changes when the witness is the criminal defendant

Opinion/Reputation

· whose character trait and what character trait is being discussed changes the kind of evidence that can be brought in and how it can be brought in

2. Contradiction

Does not necessarily show a witness has a tendency to lie in general, only want to cast doubt on the specific thing the witness testified about

Prior Inconsistent Statement
Self-contradiction: show the witness has changed his story

· impeachment this way gets in what might otherwise be inadmissible (ex. non-hearsay), but still only admissible to impeach and not substantively

· Is the prior statement consistent with the current testimony?

· Degree of inconsistency can be very small and the prior statement will still be allowed in

· Inconsistency can be that the witness at the time couldn’t remember and now she can

· But not remembering now is probably not an inconsistency as long as the witness is not using a lack of memory to evade the question

· Foundation

· NY: Queen Caroline’s Case – have to give a chance to explain the prior statement or be forewarned of it

· Bring out evidence of circumstances under which the prior statement was made

· If a written prior statement, show to the witness before asking about it

· FRE: Rule 613(a) – don’t have to disclose the statement first

· Don’t have to put the witness on notice, but on request the statement must be shown or disclosed to opposing counsel

· 613(b) – eliminates the requirement of setting the witness up, but witness must still be afforded an opportunity to explain or deny the statement at any time

· as a matter of trial strategy an attorney should set up the witness before using the statement to help the jury understand

Contradiction
Use other evidence to dispute facts the witness has testified to

· issue with extrinsic evidence: only when the matter is not a collateral one

· a Rule 403 analysis: probative value of this evidence is not high enough to waste the court’s time in bringing it in or confusing the issues

3. Capacity

Competency rules have been relaxed, now address competency as part of the impeachment process

· can generally prove lack of capacity/testimonial defect with extrinsic evidence

Oath
· impresses upon the witness the importance of being sincere and sets up punishment for lying (Rule 610)

Perception and Memory
· witness didn’t actually perceive the events or doesn’t remember them

· lack of opportunity to perceive, time lapse, physical or mental infirmity, drug or alcohol use

· physical infirmity: witness didn’t have glasses on at the time

· alcohol use: can prove with extrinsic as with contradiction of a noncollateral matter (you didn’t just have one beer, you had ten – both a contradiction and a perception issue)

· mental infirmity: court lets the impeacher go into evidence of mental illness but only to a certain extent

· all evidence is subject to Rule 403 balancing

4. Bias

· affiliation between the witness and a party (bias in favor)

· animosity between the witness and a party (bias against)

· financial or other incentives to testify

ex. plea bargain, an expert, an insurance investigator

· otherwise inadmissible evidence might be admissible here

· offers to compromise, liability insurance

· extrinsic evidence is permitted subject to Rule 403 balancing

Rehabilitation
Can’t rehabilitate until a witness has been impeached (rule against using evidence to bolster your own witness)

· witnesses go on the stand with the assumption that they are believable, the adversarial process alone may break that assumption down

To rehabilitate, may:

a. take issue with the impeaching fact (broad discretion)

b. concede impeaching evidence but believe the witness anyway for one reason or another (more controversial)

Character for Truthfulness
· witness says an impeached witness has a truthful character by reputation or opinion or otherwise

· prerequisite: the impeached witness’ chracter for truthfulness has been attacked

·  rehabilitative witness is called in the party’s case in rebuttal, so not very effective because large gaps of time between the impeachment and the rehabilitation

· impeachment through prior bad acts

· don’t have to wait until case in rebuttal because such impeachment occurs during cross-examination and the impeached witness’ party can either re-direct or bring a rehabilitation witness right away

· other side introduces evidence that the witness is corrupt

· an impeachment by a prior inconsistent statement or bias does not necessarily attack a witness’ character, need something more

Prior Acts of Truthfulness
· on cross-examination of a character witness who has testified to another witness’ character for untruthfulness

· ask that witness about prior truthful acts

· will cast doubt on the witness’ knowledge of impeached witness’ alleged untruthfulness as well as on impeached witness’ reputation in general

· on redirect of a witness whose character for truthfulness has been attacked on cross-examination to explain or mitigate

· no extrinsic evidence

Prior Consistent Statement
· Rule 801(d)(1)(B): when admissible, admissible substantively

· To rebut a charge of recent fabrication or improper motive

· Not just when impeached with a prior inconsistent statement

Impeaching a Hearsay Declarant
· consider a hearsay declarant a witness and so credibility is at issue


Rule 102- Purpose and Construction: object of the rules is to make sure the process is efficient and smooth.  The ultimate goal is the finding of truth, even though it may not be achieved in every situation.





Rule 104 - Preliminary Questions: should be determined by the court.  


(a): For exclusionary rules of evidence, judge usually uses the POE standard.  


(b): For admission rules, judge uses a prima facie standard.  Conditional relevancy: party must show sufficient evidence to support a finding that other evidence is relevant to admit the other evidence.  The jury can ultimately conclude no relevancy once the evidence is admitted.





Rule 103 – Rulings on Evidence


(a)(1): must state a specific ground for the objection, objection must be timely.  Can also make a motion to strike after the inadmissible evidence has come out.  The ground must be specific so the reviewing judge on appeal knows what happened.  Parties waive other objections if they raise only one specific objection.  Ground doesn’t have to be specific if they are apparent from the context.


(2): if evidence is excluded, parties must make an offer of proof as to the substance of the evidence (unless obvious from the record) so the court on appeal can review the trial judge’s decision.  


an appeal may only be predicated on plain or prejudicial error.  A substantial right of the defendant or witness must have been affected (harmless error does not affect the outcome of the case).  There is a heightened standard for Const. error (beyond a reasonable doubt)


(d): plain error can be the basis for an appeal if so prejudicial or egregious, even if the parties did not object, as long as it affected a substantial right





Rule 401- Relevance: the basic condition for the introduction of any type of evidence (a rule of inclusion).  Evidence is assumptively admissible unless there is something that excludes it (in Rule 403, for example).  One piece of evidence can further a number of propositions.


Standard of relevancy: evidence must have a tendency to make the existence of the fact more or less probable.  The fact must be of consequence to the determination of the action.





Rule 403 – Exclusion of Relevant Evidence: evidence meets Rule 401 standard but still is kept out.


Unfair prejudice: don’t want the jury to draw inferences that prejudice it against defendant (and therefore want the defendant to be punished regardless of guilt or liability)


balance probative value and the risk of unfair prejudice.  Test is weighted in favor of letting the evidence in (if risk = PV, PV wins)


Rule 105: judge can give a limiting instruction (might be dangerous because it points out the exact inference you don’t want the jury to draw)


Inefficiency: don’t want to have evidence that muddies the water or wastes time








Rule 201 – Judicial Notice of Adjudicative Facts


(a): adjudicative facts are those that go to whatever is in dispute (who, what, where, why, how)


legislative facts are those that the court considers in applying the law


(b): two categories of adjudicative facts


facts generally known within the court’s jurisdiction


facts capable of accurate determination


(e): opportunity to be heard – the other side can dispute, but must challenge the information given in support of notice


(f): can be done at any time, by either party.


(g) difference between criminal and civil cases.  In civil, the jury must take the noticed fact as conclusive.  In criminal, the jury may accept as conclusive the noticed fact.





Rule 611 – Interrogation and Presentation


(a): Court has control of the interrogation of witnesses to effect the truth and protect witnesses from harassment or embarrassment.  (b): cross-exam is limited to the subject matter of the direct exam.


(c): excludes leading questions in most direct exams, except where necessary to develop witnesses’ testimony, hostile witnesses (need a ruling from the judge that the witness is hostile), and adverse parties (automatically hostile, don’t need a ruling)





Rule 612 – Writing Used to Refresh Memory


Normally have time to prep a witness beforehand (but don’t want to give witness written Qs and As because they can freeze up).  A witness can still forget something.





Rule 601 – General Rule of Competency


Presumption of competency for everyone, unless expressly excepted.  State rules will apply in federal diversity cases (important because of the Dead Man’s Statute)


Substance abuse, insanity, does not affect competency.  This will be taken into account by the jury when determining the witness’ credibility.





Rule 605 – Competency of Judge as Witness


A judge cannot testify; it would be too prejudicial.  Objecting attorney does not have to object to preserve the point (could piss off the judge)





Rule 606 – Juror Competency


(a):  juror can’t testify before the jury in the trial in which the juror is sitting.  Jury could give great weight to a fellow juror’s testimony.  He can testify out of the presence of the jury about what is going on in the jury room.


(b): juror can’t testify as to anything going on during deliberations, even threats of violence or substance abuse.  He can’t testify as to his mind or emotions, can testify as to extraneous prejudicial information (newspapers, bailiff’s comments).  Policy to make sure verdicts are final.





CPLR 4519 – NY Dead Man’s Statute


Only applies at a trial on the merits, to interest parties and predecessors in interest.  These parties may not testify on their own behalf, against the personal representative of the dead person or his successor, about personal transactions or communications between the witness and the decedent.  This may be waived by either party entering dead man’s examination into evidence.


Personal transaction and communication are very broad, can mean almost anything.


When C/A is negligence, interested party can testify as to a vehicle accident occurring in NY, but not to conversations regarding the accident.





Rule 604 – Interpreters


May be used when the witness cannot speak English (foreign, handicapped)


Interpreter must be qualified as an expert witness, take an oath to give a true translation





Rule 603 – Oath/Affirmation


Convey the seriousness of the situation to the witness, make the witness morally obligated to tell the truth.


Also sets up a perjury prosecution if they lie.


Working of the oath is not precise, need some kind of oath that satisfies the rule.





Rule 602 – Lack of Personal Knowledge


Need sufficient evidence to support a finding that the witness has personal knowledge.  Any sort of personal knowledge is enough (threshold is low; jury can weigh credibility)








Rule 901 – Requirement of Authentication or Identification


(a): standard is sufficient to support a finding that the matter in question is what its proponent claims.  Conditional relevance; chain of inferences from the evidential fact (real exhibit) to the consequential fact)


(b): list of examples of authentication





Rule 902 – Self-Authentication


Don’t need witnesses, just hand the exhibit in


No requirement for extrinsic evidence of authenticity as a condition precedent to admissibility





Rule 1001 – Definitions (Scope of Best Evidence Rule)


Deals only with writings, includes photographs, computer printouts, etc.  Only applies when trying to prove the contents of the writing (ex. need to have contract for a breach of contract action.  If there was a tape recording of the contract negotiations, don’t need to have the tape because not trying to prove the content of the tape).  An original is whatever the parties intended to have legally operative effect.  Duplicates count as long as it accurately reproduces the original and satisfies Rule 1003





Rule 1003 – Admissibility of Duplicates


A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original, or (2) in the circumstances itwould be unfair to admit the duplicate in lieu of the original





Rule 1004 – Admissibility of Other Evidence of Contents


A party can offer secondary evidence of the contents of a writing when that writing is lost or destroyed, unobtainable, in possession of the opponent, or regarding a collateral matter.





Rule 1006 – Summaries 


When trying to prove a long series of documents, a party is allowed to summarize them and introduce the summary, if they cannot conveniently be examined in court.  The originals should be available and authentic.





Rule 701 – Opinions by Lay Witnesses


States when an opinion is admissible but not what an opinion is.  Opinions are admissible when 


(a): rationally based on the perception of the witness – the witness’ personal knowledge, not clear whether witness can testify as to what another person thought 


(b): helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue – low standard, don’t have to get the facts out to get out the opinion.  If not helpful, keep the opinion out.


(c): not based on scientific, technical or other specialized knowledge within the scope of Rule 702 – this is expert testimony





Rule 704 – Opinion on an Ultimate Issue


(a): Witness may testify as to an opinion regarding an ultimate issue for the jury (courts sometimes still exclude this by ruling that the testimony is not helpful to the jury - as testimony gets farther away from the conclusion, it becomes helpful)


(b): expert can’t usurp function by testifying as to defendant’s mental state as an element of the crim charged.  He can talk about many things up to that point.  








Rule 702 – Expert Testimony


Must satisfy competence, relevancy and reliability components.  








Rule 703 – Bases of Opinion Testimony by Experts


Experts may use facts or data that are (1) admissible if those perceived by or made known to the expert at or before the hearing, or (2) inadmissible if relied upon by experts in the particular field in forming opinions or inferences upon the subject, or (3) inadmissible if the judge rules the probative value outweighs the prejudicial effect


CPLR 4515 – 1st ½ of 703 and 705.  NY cts in line with federal courts.  NY v. Suaden: okay if other similar experts also normally rely on the facts





Rule 407 – Subsequent Remedial Measures


Even though relevant, measures taken subsequent to the injury or harm that would have made it less likely to occur are not admissible to prove negligence, culpable conduct, defects, etc., but can be admitted to prove another purpose such as ownership, control, feasibility of precautionary measures if in dispute, or impeachment.





Rule 408 – Compromise and Offers to Compromise


Keeps out evidence of an offer or promise to accept consideration to satisfy a disputed claim.  A suit does not have to be filed.  The claim must be disputed as to the validity or amount at the time the statement is made.  Evidence is admissible when not trying to prove validity or the amount of claim . Evidence of conduct or statements made in compromise negotiations is inadmissible


CPLR 4547 – Identical to Rule 408





Rule 409 – Payment of Medical Expenses


Furnishing or offering or promising to pay hospital bills is not admissible to prove liability.  Can have mixed kinds of statements (promise to pay bills and other assertion) and courts will keep out only that part of the statement that is the offer.  





Rule 410 – Inadmissibility of Pleas


Pleas in criminal cases may not be brought into any subsequent civil or criminal proceeding when it does not result in a guilty plea or when it is a plea of nolo contendere.  Includes statements made during plea discussions with an attorney that do not result in a guilty plea (might have an argument that it is not a plea discussion if there is no indictment).





Rule 411 – Liability Insurance


Evidence that a person is or is not insured is inadmissible to prove negligence.  A Rule 403 balancing test: probative value is relatively low and risk of unfair prejudice is high enough to exclude.  Don’t want an inference that the defendant would be able to pay for the loss because the jury might increase the award or decide that the defendant should be held liable regardless of liability.  Evidence of this kind can be used to prove agency, control, etc.  





Rule 404(a) – Character Evidence Not Admissible to Prove Conduct


A formalized Rule 403 balancing test.  Inferences from this evidence is relevant but don’t want to let it in because the jury might convict the person or hold him liable for being a bad person.
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INTENT
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Rule 406 – Habit; Routine Practice


Can bring in evidence of habit or routine practice to show conduct in conformity.  The key in differentiating habit from character is specificity and regularity of response.  Can be individuals or organizations.  





Rule 412 – Rape Shield Law


Applies to civil and criminal, at any time there is alleged sexual misconduct.  Not limited to sexual misconduct by the defendant. (a)(1) evidence offered to prove that any alleged victim engaged in other sexual behavior is inadmissible, includes anything that suggests sexual misconduct of the victim (using contraception, a sex journal, etc.) (a)(2) sexual predisposition evidence inadmissible: can be behavior, dress, where the victim goes out.  EXCEPTIONS IN CRIMINAL CASES (b)(1)(A) have to allow evidence that someone other than the accused was the source of the physical evidence (must be allowed or unconstitutional).  (b)(1)(B) evidence of sexual behavior with the accused offered by the accused to prove consent or offered by the prosecution.  (b)(1)(C) evidence that if excluded would violate the defendant’s constitutional rights.  Exceptions only apply to evidence of sexual conduct ((a)(1)).  EXCEPTIONS IN CIVIL CASES (b)(2) evidence of sexual behavior or predisposition does not come in unless probative value substantially outweighs the risk of unfair prejudice to any party or danger of harm to the victim.  PROCEDURE (c) there is a notice requirement





NY CPL §60.42


Only criminal cases (up to the court in civil cases); only sexual conduct; only article 130 sex offenses (rape, sodomy, sexual abuse, sexual misconduct).  No evidence of victim’s prior sexual conduct with the defendant.  EXCEPTIONS (3) defendant can rebut evidence victim didn’t have sex. (4) defendant can rebut evidence of prosecution that defendant was a source of physical evidence.  (5) all evidence relevant and admissible in interests of justice.





Rules 413-415 – Evidence of other Sexual Assault or Child Abuse


Sexual predators have a higher recidivism rate.  Plaintiff in case in chief can bring this evidence (past acts, opinion, reputation).  This is both civil and criminal.





Rule 801 – Hearsay Definitions


(c) hearsay is a statement other than that made at trial to prove the truth of the matter asserted.  (a) a statement is an oral or written assertion or non-verbal conduct if intended by the maker as an assertion.





Rule 802 – Hearsay Rule


Hearsay is not admissible except as otherwise provided by the FRE, SCt rules, or Act of Congress





Rule 801(d)(1) – Declarant Testifying


Three classes: (A) prior inconsistent statement, (B) prior consistent statement, (C) identification statement








Rule 801(d)(2) – Party Statements 


Any relevant statement at all made by and offered against the opposing party.  The party need not have had personal knowledge of the substance of the statement. 





Rule 803(1) – Present Sense Impression


Must be made contemporaneously or immediately after the incident, must describe an actual event or condition, must lay foundation.





Rule 803(2) – Excited Utterance


Statement must simply relate to an event or condition (rather than (1) must describe), event must be startling, declarant must be under stress of excitement caused by the event  when statement is made (rather than (1) statement must be contemporaneous with the event), and must lay foundation.





Rule 803(3) – Statements of Physical/Mental Condition


Someone stating their own condition has less problems of sincerity, perception, narration





Rule 803(5) – Past Recollection Recorded


Witness-declarant must lack a present recollection of the matter recorded, the recording of the witness’ recollection must correctly reflect the prior knowledge of the declarant, the recorded recollection must have been made or adopted by the witness, and the recorded recollection must have been prepared or adopted at a time when the matter was fresh in the mind of the declarant,





Rule 803(6) – Business Records Exception


Any record in any form of acts, events, conditions, opinions or diagnoses.  Business can be institution, association, profession, occupation, or calling of any kind whether or not for-profit.  Must be kept in the course of a regularly conducted activity, must be the regular practice to keep such records, and the record must have been made at or near the time (of the transaction, event, etc.).  Foundation must be laid by a person with knowledge or transmitted from a person with knowledge.





Rule 803(7) – Absence of Entry


Admissible if regarding a business record in accordance with Rule 803(6) to prove non-occurrence or non-existence of the matter





Rule 803(8) – Public Records


Records, reports, statements or data compilation in any form of public offices or agencies (government is very broad, can include legislatures, agencies, even foreign entities)


Setting forth the activities of the office or agency: ministerial and clerical records of the government entity (ex. payroll, personnel records, receipts, birth, death, marriage licenses, property records)


Setting forth matters observed pursuant to duty imposed by law: designed to get at collecting information about the world at large, records of external events (such as statistics and other sociological demographic geological meteorological or other data complied by government agencies, court reporter’s transcripts)


In civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law: covers results of government investigations (such as accident investigations – NTSB, FTA, administrative findings in employment discrimination proceedings - EEOC, investigations by law enforcement agencies)





Rule 803(10)  - Absence of Public Record


Need a diligent search of public records that failed to disclose the record before a party can show the absence of the record.





Rule 803(21) – Character/Reputation


Reputation of a person’s character among associates or in the community can come in even though fits hearsay definition 





Rule 803(22) – Conviction


A jury’s statement that defendant committed the crime is hereso when offered to prove the defendant committed the crime but is allowed in





Rule 803(18) – Learned Treatises


Foundation: testimony of your expert witness, testimony of opposing expert witness, or judicial notice.


Use: fear that jury will misuse the treatise, so someone’s expert must be on the stand when the treatise is introduced.  Treatise must be read to the jury but not given to them.  





Rule 804(a) – Definition of Unavailability


A declarant is unavailable when he cannot testify because of privilege, refusal, death or disability, lack of memory, or absence





Rule 804(b)(1) – Former Testimony


Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition, if the party against whom the testimony is now offered, or in a civil action, a predecessor in interest, had opportunity and similar motive to develop the testimony by direct, cross or redirect examination





Rule 804(b)(2) – Dying Declaration


Homicide prosecution or civil action only.  Declarant must have believed death was imminent, a subjective belief.  Statement must be about the cause or circumstances of death.  Declarant does not have to die but must be unavailable.  Judge is not limited to admissible evidence in making his decision (Rule 104(a)).





Rule 804(b)(3) – Statements Against Interest


At the time the statement is made, would it have been beneficial to declarant to not make the statement?  Must be a benefit lost or a detriment accepted to be against interest.  Statement must be against pecuniary, proprietary, or criminal interest.  Cannot risk merely social status or gain.  


Allows statements against the declarant’s criminal liability when used to exculpate the accused in a criminal proceeding, as long as there are corroborating circumstances (corroboration is not necessary when the statement is offered by the prosecution).





Rule 804(b)(6) – Forfeiture by Wrongdoing


Party can’t raise a hearsay statement when offered against them if they wrongfully caused the declarant’s unavailability





Rule 807 


Statement must need equivalent circumstantial guarantees of trustworthiness as the exceptions in Rules 803 and 804.  Must be evidence of a material fact; must be more probative than any other evidence the proponent can procure on that fact; needs to serve the general purposes of the FRE.  Must provide opposing side with notice (usually before trial)





Idaho v. Wright: declarant is 2 years old, declared unfit to testify at trial.  Child sexual abuse case (common confrontation clause problem). Ct says if unavailability is no required in the hearsay exception, party offering hearsay does not need to prove unavailability to satisfy the confrontation clause.  Ct says residual exception is not firmly rooted.  No corroboration allowed to show trustworthiness.





Lilly v. VA: declarant is D’s brother who implicated D during police interrogation as well as admitted his own acts.  VA ct allowed whole statement in because Williamson severance rule not adopted; SCt assumes whole statement is against penal interest as a matter of state law, but this exception is not firmly rooted for purposes of the confrontation clause because it is new.





Rule 501 – Privileges 


Leaves privileges up to the courts to develop according to the common law.


Defers to state law if there is a state law on point.





Rule 608 – Evidence of Conduct of Witness


(b): specific instances of the conduct of a witness other than conviction of a crime may be used to attack or support the witness’ credibility if they are probative of truthfulness or untruthfulness and the questioning party has a good faith basis for asking about them.  





Rule 609 – Impeachment by Evidence of Conviction of a Crime


(a)(1): if the conviction is a felony and the witness is not the accused, evidence will come in if probative value is substantially outweighed by the prejudice to any party, and if the witness is the accused, if the probative value outweighs its prejudicial effect to the accused 


(a)(2) evidence that any witness has been convicted of a crime involving dishonesty or a false statement regardless of the punishment may come in without a balancing test





Rule 608 – Evidence of Character of a Witness


(a)(1): credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation but may refer only to character for truthfulness or untruthfulness


(b): on cross-examination if you have a good-faith basis, you can bring intrinsic evidence of specific instances of conduct for the purpose of attacking or supporting credibility (if not collateral and the court says okay and probative of truthfulness/untruthfulness)





Rule 806 – Attacking and Supporting Credibility of Declarant


can use any manner of impeachment; should be able to rehabilitate an impeached declarant in any manner


foundational requirement for prior inconsistent statement does not apply (don’t need to give declarant an opportunity to explain or deny)


if party against whom hearsay statement is admitted calls declarant, can treat as if under cross-examination
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