Contracts I Outline
I. Enforcing Promises


a. Purpose of Relief – goal is to give full compensation to aggravated party 


b. Relief



i. Money Damages 




1. the norm




2. More efficient -> people can buy substitute goods




3. Usually given in the form of expectation damages (forward in time)





a. The judgment puts the ( where he expected to be at the 





completion of the contract if he hadn’t suffered breach. 





b. Treat the victim as if his expectation had been fulfilled. 

( A victim can NEVER be fully compensated – too many intangible damages. 

( Lawyer’s fees are NOT usually covered unless explicitly included in the contract.

( Contract law does NOT give punitive damages.


ii.  Specific Performance (requirements for)




1. Money damages are not adequate to fulfill (’s expectation




2. goods are unique (Mona Lisa, land)




3. aggravated party cannot cover




4. not enough information to calculate damages


c. Types of Money Damages



i. Expectation – forward in time



1. Cover (UCC §2-712) – Buyer’s Procurement of Substitute Goods





a. damages measured in the difference between the market price 




at the time when the buyer learned of the breach and the 





contract price + incidental or consequential damages





b. buyer gets what he expected to spend, in addition to what he 





expected to get (i.e. buyer expects to spend $100, he covers and 





spends $150, he gets $50 back)





c. if a person does not cover he is still entitled to damages




2. Requirements for Cover





a. buyer acts in good faith




b. without unreasonable delay





c. reasonably purchased goods in substitution 




3. Rule





a. Buyer may recover the difference between the cost of cover 





(purchase of substitute goods) and the contract price





b. party receives any incidental or consequential damages




c. if you cover for less than the K price you do not get damages




4. No Cover (§2-713) 





1. Requirements






a. When buyer chooses not to purchase substitute goods





2. Rule






1. the difference between the market price at the time the 





buyer learned of breach and the contract price + any 





incidental or consequential damages






2. Less expenses saved b/c of seller’s breach



ii. Incidental Damages UCC §2-716 




1. Expenses reasonably incurred in the inspection, receipt, transport and 




care of rejected goods 




2. Expenses reasonably incurred in effecting cover




3. Any other reasonable expenses incident to breach


iii. Consequential Damages UCC §2-715
1. “Chain reaction damages”

2. not the immediate direct result of the breach -> happens later

3. foreseeability required -> created if one party tells the other what would happen if that party breaches / if the consequential result would happen in the natural course of events

4. injury to person or property proximately resulting from breach of warranty (implied or explicit)

( In Laredo Hides, if seller knew that buyer had contracted with another company there could be a claim for consequential damages. 



iv. Reliance Damages (back in time)



1. puts you back in time as if you had never made the K and no harm had




been suffered 




2. to the point in time right before you began relying on the K




3. out of pocket expenses

Expectation damages often exceed reliance damages because they are placing someone in the future rather than the past. 



v. Restitution Damages/ Unjust Enrichment (back in time)



1. partially overlaps with reliance




2. puts the victim back as if the K had never been performed (to restore)




3. taking a benefit from that had been given to ( and giving it back to (



4. Measured by the value to the recipient
Sullivan v. O’Connor (nose job goes bad)

EX: 10 = perfect nose

She starts out with a nose that was a 4. Doctor promised her an 8. She ended up at 2.

If a court had given expectation damages – she would need 6 units (difference of where you are and where you were promised)

If a court gave reliance damages – she would need 2 units (restore her to where she was before contract)

The 6 units (expectation) > 2 units (reliance) – this is common. 

Restitution that ( got = surgeon’s fee (benefit conferred upon ()



vi. Nominal



1. token / symbolic damages




2. given to ( who proves breach but fails to prove damages


d. Remedies



i. Arbitration




1.many contracts state that arbitration will decide the case -> both 




parties must agree to arbitration





a. Advantages:






1. faster / cheaper






2. technically logical decision makers





b. Disadvantages






1. cannot appeal






2. not subject to rules of precedent






3. not required to follow rules of law including evidence



ii. Mediation




1. mediators try to bring 2 parties together but do not make decisions

II. Consideration 


( a bargained for exchange in which each party gives up something of value or a 


detriment to another party

a. Hamer v. Sidway (uncle promises $ to nephew to refrain from smoking, etc.)



i. Giving up a legal right is a detriment (nephew had a right to smoke, drink, etc.)



ii. If uncle offered $ for nephew not to speed -> NO consideration b/c nephew 



does not have a legal right to speed -> no detriment to newphew


b. Fiege v. Boehm (illegitimate child case)



i. Giving up something that is only a POSSIBLE legal right is a detriment.



ii. If a person honestly and reasonably believes that he has a possible legal right,



this can still count as consideration. 



iii. Look at parties at the time they made the agreement. 


c. Requirements for a Valid K:



i. mutual assent – both parties agree to be bound



ii. consideration 

Normally courts don’t compare relative size of the benefits of consideration. You can make foolish contracts -> courts will generally enforce them unless they are illegal.


d. Exceptions:

1. unconscionability – if terms are extremely unfair courts will not enforce

2. token consideration

a. courts are SPLIT whether it’s valid consideration or not

b. not real consideration, but pretend / sham consideration -> “a token”



3. Exchange of identical items (no exchange, no consideration)


e. Types of Consideration Requested by Offeror



i. Promise (Bilateral Contract)



1. Most modern contracts -> offeror wants a promise



2. Promise on both sides (offeror and offeree)





a. in the modern world there is a presumption: if it is unclear the K 





is viewed as bilateral





b. “You promise to quit smoking and I promise to pay you $5K”





c. Moment of acceptance of a promise is when the promise is given



ii. Performance (Unilateral Contract)
1. offeror wants performance
2. Promise on one side only (the offeror)




a. the performance becomes the consideration, not the promise to





perform






i. “I promise to sell you my store if you show up at the 





bank tomorrow with $80,000.”





c. Moment of acceptance occurs when performance is actually 





completed (when K is actually formed)





d. note of acceptance is required

Restatement §45 = once performance begins, offeror cannot revoke. 


f. “Past” Consideration and “Moral Obligation”



i. You cannot bargain for a past act. -> something already done in the past cannot 


be consideration (Feinberg v. Pfeiffer)




1. a mere promise to compensate for a past act is not sufficient 




consideration 




2. . Had there been a promise of performance it would be consideration. 



“If you work here for 6 more months we will give you a lifetime pension.”




3. Exceptions: 





a. General Obligations Law -> A past act should not prevent 




consideration from being held if requirements are met:






i. Some states do recognize past acts (NY)







1. In writing and signed, 







2.  Consideration is expressed in writing and







3. Consideration was given or performed and







4. Consideration would have been valid but for the







time it was performed



ii. Moral obligations will not be enforced at law or equity in any state. 





1. A benefit conferred before a promise is made cannot be said to 





have been made in exchange for the promise. (Mills v. Wyman -> 





man promises to pay stranger for the care of his son -> no





consideration)


g. Restitution as an alternative basis for recovery (substitute for 
consideration)



i. Requirements:




1. ( received a benefit




2. Benefit was at (’s expense




3. It would be unjust to allow ( to retain the benefit




4. Benefit not intended as a gift, but in exchange for compensation





a. Mills v. Wyman -> Restitution would not help b/c the care was 




given as a gift (#4 was not met)





b. Webb v. McGowin ->  the employee threw himself with the 




block to save his employer – it was a GIFT. Restitution does not 




apply. 



ii. Available for:



1. breach of K





a. Sullivan v. O’Connor  where patient paid doctor for services not 




performed



2. Unenforceable Ks (unjust enrichment)




3. No K at all





a. Good faith mistake (like paying your neighbor’s taxes)


h. Exceptions to the rule that consideration must be bargained for:



i. Statute of Limitation



1. When a person waits too long to sue and one party is excused 




from enforcing the K. If excused party promises to pay anyway,




he can be held liable for this new promise if he does not pay.



ii. Bankruptcy



1. If a person is excused and then makes a new promise (i.e. “I’ll

 


pay you anyway”), he will be held liable for that new promise.



iii. Infants (not of the age of majority)




1. if infants make a K they are normally allowed to disavow the K before 




they reach the age of majority. If they disavow the K but make a new 




promise, this new promise is enforceable. 


i. Conditional Gratuitous Promise


i. a gift promise that you must do something to get (not a bargained for 



exchange)




1. EX: you tell a homeless person that if he will meet you at Macy’s to 




have his size measured, you will buy him new clothes. A gift promise.




2. EX: Father wants to buy his estranged daughter a ring and asks her to 




meet him outside Tiffany’s. Bargained for exchange / Consideration. 



ii. Once there is a gift there is no consideration (they are opposites)




1. Kirksey v. Kirksey (( offers his sister-in-law land to raise her family 




on if she will abandon her property rights -> NO bargained for exchange)





i. Psychological satisfaction is NOT consideration


j. Forging A Bargained for Exchange



i. Non competition covenants are called covenants [viewed as a promise by only



one employee] 



ii. Forging Doctrine – a legal fiction



1. A binding unilateral K is forged out of an invalid (not bargained for) 



bilateral K.




a. Central Adjustment Bureau v. Ingram – former employees open 





similar business after signing non competition agreements. There





was no simultaneous exchange. 






i. Future employment is valid consideration for the non 





competition covenants to be valid. 






ii. Court considered future raises and promotions to be what 




employees received at time of signing. 






iii. The minority pretends that consideration existed, but the 




majority would never rule that consideration existed in a 





case like this. 

( Minority view in this majority court. 

Forging doctrine = when there is no valid bilateral contract the court can forge a fictitious unilateral contract. 

EXAM HYPO: no valid bilateral K but a party later received benefits -> say there was no bilateral contract, SOME courts will apply forging doctrine to say that there was consideration for future benefits. 


k. Rewards


i. A reward K is almost always unilateral -> asking for performance


ii. Must know of a reward to claim it – return of an escaped prisoner is not 



consideration for the reward if you had no knowledge of it

III. Illusory Promises


a.. Looks like a promise but is not a promise, therefore it is NOT consideration 


because it lacks mutuality of obligation



i.  A statement that gives the alleged promisor full discretion whether to 



perform



1. “I promise to do this when I choose to do it.”



ii. Any slight discretion on the promise means there is an illusory promise. 




1. EX: I will buy your house if I win the next lottery. (there is a limitation




on the discretion ( you can’t control the lottery) ILLUSORY PROMISE




2. Strong v. Sheffield – “I will refrain from collecting as long as I want to 




(Illusory.





a. BUT if niece asked if he would refrain for 2 months, this would 





turn into a unilateral promise (seeking performance) -> not illusory



iii. Instead of saying there’s an illusory promise, courts may say the situation 



“lacks mutuality of obligation”


b. Satisfaction Clauses


i. Satisfaction clauses are NOT illusory promises



1. Mattei v. Hooper – Buyer agrees to buy property only if he gets good 




tenants for his shopping mall. -> satisfaction clause [not illusory]





a. court uses good faith standard (artistic) instead of reasonableness





standard (commercial) b/c there is no real way of objectifying what 





a good tenant is. 



ii. Fall into Two Categories:




1. Commercial (use reasonableness standard)





a. EX: painter is contracted to paint the outside of a barn and the 





farmer is dissatisfied. Use a reasonable objective standard to see





if job is satisfactory. -> could bring in painters to judge. 






i. Standard applied = reasonableness




b. RULE: A satisfaction clause dealing with commercial subject




matter is NOT illusory b/c the dissatisfaction is judged by a 




standard of reasonableness that limits discretion.




2. Artistic subject matter (good faith / honesty)






a. Someone will pay for a painting only if it he is satisfied -> no 





way of judging personal taste. If your dissatisfaction is honest you 




don’t have to pay and can be held liable for breach.






i. Standard to be applied = good faith (subjective)



iii. Standard for being satisfied or dissatisfied = reasonable person / objective

1. Dissatisfaction has to be reasonable or in good faith 
2. Reasonableness = good faith / honesty -> a limit on buyer’s discretion

Note that courts can apply a good faith standard to commercial contracts as well. EX: a farmer sells fruit to a cannery that buys “if satisfied.” Cannery said they weren’t going to buy anymore, but farmer was able to prove the reason was because they were growing their own fruit, not because they were dissatisfied. 


c. Requirements Contract


i. Requirements Contract and output contracts are similar (valid even though



they don’t state a specific quantity ( NOT illusory



1. Eastern Airlines v. Gulf -  whatever my requirements are, I’ll buy them 




from you. 





a. UCC §2-306 – a K for output or requirements is not too indef.





i. measures output or requirements in good faith






ii. not disproportionate to stated estimate or any prior amt.






iii. such a K does not lack mutuality of obligation (not ill.)




2. Wood v. Lucy – Designer gives agent exclusive right to sell and market 




her designs with “reasonable efforts” and both split the profits. 





a. Since he impliedly promised to make reasonable efforts to 





market her designs he does not have full discretion and therefore it 





is NOT an illusory promise. 

Output contracts and requirements contracts do not contain illusory promises. 

IV. Substitutes for Consideration 


Some courts will give relief even though there is no contract b/c the party relied on a


promise. 



a. Reliance on a Promise  / Promissory Estoppel (NO connection to reliance 
damages)


i. Requirements:




1. Detrimental reliance on a gift promise





a. by action 





b. by forbearance (refraining from doing something)





c. a gift promise is the only kind of promise that can be relied upon





-> if it is not a gift promise there is consideration and there would 





be a c/a for breach 




2. Promissor can reasonably foresee possible reliance




a. requires only seeing the possibility of reliance, not that it will





actually occur




3. reliance itself is reasonable



4. Injustice can only be avoided by giving some relief

EX: Ricketts v. Scothem – grandfather promises to pay granddaughter $2,000 annually if she quits her job. She quit. There was no contract here b/c there was no bargained for exchange.

BUT promissory estoppel can provide for a K -> go through requirements. 

EX: a stranger comes up to you on the street and says, “I promise to give you $50,000 tomorrow.” In reliance on this promise you go purchase a Cadillac. You sue for reliance on the promise (promissory estoppel). Can you recover? NO -> your reliance was not reasonable. 



ii. There is no promissory estoppel in social situations.




a. EX: “I’ll cook you breakfast for a massage.”



iii. Promissory estoppel survives the death of either party just like a K survives. 



iv. No rule on what type of damages (court’s discretion. 



v. Restatement Second §90: “Promise Reasonably Inducing Action or 



Forebearance” “A promise which the promisor should reasonably expect to 


induce action or forbearance on the part of the promisee or a third person and 


which does induce such action or forbearance is binding if injustice can be 


avoided only by enforcement of the promise. The remedy granted for breach 


may be limited as justice requires.” 

D&G Stout v. Bacardi -  Bacardi promised that D&G could be its distributor. D&G relied on this promise and didn’t sell its company; Bacardi withdrew its account. Go through requirements -----( Promissory Estoppel applies. 
Courts do not recognize reliance on an OFFER of a contract. 

[you’d better accept before you rely]



vi. Gratuitous Promises



1. A gift promise is NOT an offer. 




a. Dementas v. Estate of Tallas – caregiver performed services w/o





expectation of compensation. Cannot bargain for help you have 





already given. -> no reliance on the promise given b/c care was 





given before the promise. 



vii. Contract Plus Promissory Estoppel 




1. You can have a separate gift promise between parties negotiating a 




separate contract -> can come at any stage. 





a. EX: You own a restaurant and contract with a paving company





to pave your parking lot. Heavy rain causes lot to be covered with 





mud. You go to paving guy and ask if he knows someone who can





clear the mud. Paving guy promises to remove the mud. You don’t





hire someone else and he doesn’t clear the mud. It affects your





business -> you can recover. 

( What we are really talking about is a FLAT PROMISE, unconditional, that is NOT bargained for. Not an offer, not a part of a bargained for exchange. 

b. Reliance on a Fact / Equitable Estoppel


Instead of relying on a promise, person relies on a statement of alleged fact.



i. Requirements: 




a. detrimental reliance on the validity of a statement of alleged fact





1. by action





2. by forbearance




b. promissory can reasonably foresee the reliance



c. reliance is reasonable



d. injustice can only be avoided by granting relief

EX: you are applying for a job and your friend is on the hiring committee. He tells you the committee voted to give you the job (statement of fact). You rely on that and quit your present jot. Your friend was wrong -> you can sue for reliance -> it’s equitable estoppel. 


c. Restitution / Unjust Enrichment


Can be a substitute for consideration



Return a benefit to ( that ( got (a.k.a. quasi – contract)



Restitution entitles you to $ when there is no K

Unjust enrichment to (, restore benefit to the (


i. Requirements:



1. ( received a benefit




2. benefit was at (’s expense




3. it would be unjust to allow ( to retain the benefit




4. the benefit was given in expectation of compensation (not intended as 



a gift) 





a. Measure recovery by value to (, not cost to (. -> what 





recipient would have paid for benefit on the open market



ii. Restitution is Available for:
1. Breach of Contract





a. Patient paid doctor for services not performed





[Sullivan v. O’Connor]




2. Unenforceable contracts (unjust enrichment)





a. where there is no K but someone receives a benefit at another’s 





expense [Payeatte v. Payeatte]




3. No contract at all





a. Good faith mistake (mistakenly paid neighbor’s taxes)



iii. Restitution and Marriage



1. Upon dissolution of marriage restitution is only appropriate if an 




extraordinary or unilateral effort by one spouse is solely to the benefit



of the other by the time of dissolution.




2. Restitution is NOT appropriate where both spouses performed the usual




duties of a marital relationship. 





a. Pyeatte v. Pyeatte – husband and wife agreed that she would put 




him through law school, after which he would put her through 




graduate school. They divorced after he finished school but before 




she started. 






i. Wife CAN claim restitution.






2. this case is distinguished from most marital gift giving: 





her efforts were extraordinary and unilateral ( she DID 






expect something in exchange ( not purely a gift.


iv. Gratuitousness Presumption of Professional Services





1. When a lay person renders assistance in time of emergency it is





presumed to be gratuitous. 






a. Exceptions:






i. when the person services in a professional or 






business capacity







ii. if the help is excessive or burdensome







i.  Cotnam v. Wisdom – decedent was thrown from a 





streetcar and died. Doctor performed surgery and 






brought action for payment. 








-> no K here but restitution is appropriate


v. Restitution from Third parties



1. Courts are split on whether to grant restitution from a 3rd party. 




a. Callano v. Oakwood Homes – Homeowner buys a house from a





developer. He contracts with a nursery to install bushes. The 





bushes are installed but he died before paying for them. The 





the nursery sues the developer (current owner of the home).






i. NO restitution






ii. Restatement §110: A person who has conferred a benefit 




upon another as the performer of a K with a third party is 





not entitled to restitution from the other merely b/c the 





failure of performance by the third person. 






iii. sue first on the K before you try for restitution

With restitution, look at the value of the benefit to the recipient 

[can sometimes be more than the actual costs]

V. The Bargaining Process – Mutual Assent


1. Both parties agree to be legally bound to a contract


2. Must look at whether each party intended to be bound (through the eyes of a 


reasonable person – one who is familiar with the facts and circumstances of the case)


3.  Lucy v. Zehmer – if there is mutual assent and a contract is formed, one second


later is too late to change your mind



a. if you can understand the nature and the consequences of the contract



then you are not too intoxicated to use it as a defense to get out of the K. 



b. a reasonable person would have thought the seller was serious

Think – a meeting of the minds

4. Do NOT look at what the parties were thinking


a. the mental assent of the parties is not requisite for the formation of a K. 



b. Mental intent is immaterial -> words and actions are important

VI. Offer 


a. Definition = statement that will lead a reasonable person to believe that by assenting 

he is binding the parties. 




i. an offeror can revoke at any time BEFORE the offeree accepts the offer



ii. K is formed the moment the offeror receives acceptance




1. at that point, the parties are bound to each other



iii. A person who makes the offer can prescribe a method of acceptance. 




[i.e. carrier pigeon]
Gap Filler: A rule that when there is no fixed term, a buyer gets to make a selection as to the assortment of goods. 


b. Non-Offers


i. Price Quotations – > invitations to make an offer




1. Owen v. Tunison – Seller wrote that it was not possible for him to sell 




his property unless he received $16,000 cash. 





a. More of a price quotation -> NOT an offer (not a definite price)




2. Fairmount Glass – “We quote you fruit jars…for immediate acceptance 


and shipment.”





a. This is more than a quote – a reasonable recipient would think it 




an OFFER




3. Harvey v. Facey – “lowest price is 900 pounds”





a. NOT an offer  -> not a definite price



ii. Invitations to negotiation: “sale would not be possible unless…”



iii. Advertisements – NOT an offer




1. offeree is not reasonable to think that the offeror has an unlimited 




so that everyone can buy what’s advertised. 




2. Exception:  Lefkowitz – ad stated minimum quantity AND first come 




first served.





a. reasonable person would believe that if he was the 1st person in 





the store, a minimum of one stole would be sold to him. 





b. RARE



iv. Catalogs handed to you – NOT an offer

c. Irrevocable Offers 



i. General contractor’s bid to a state or local government after the bids have been



opened (by statute)




[ordinarily a construction bid is revocable with the above exception]





-> ON TEST – remember to mention that some states do allow revocation, 




but they are in the minority




1. NOTE: offeror can specify the method of acceptance – can also waive 




notice of acceptance



ii. Option Contracts 




1. Offeree pays consideration to keep offer open for a specified period of 




time





a. EX: you want to buy a house and the seller make you an offer.





You aren’t sure if you want to by but don’t want anyone else to so





You give the seller $500 to keep the offer open to you for 5 days.





Even if you decide not to buy, the owner cannot sell to anyone 





else until after the 5 days are up. 




2. even a rejection by the offeree will not destroy the offer



iii. Firm Offers UCC §2-205 [statute is limited to offers made by merchants]
1. Offer by a merchant (offeree does NOT have to also be a merchant)

2. To buy or sell goods

3. Offer in signed writing

4. Offer will be held open for the time stated 

5. If time not specified, it will be held open for a reasonable time, -> 3 month limit

a. NY statute – no 3 month cap like §2-205

b. On a test -> if the fact pattern is outside §2-205 say that if you are in a state with a similar statute these would be the requirements

6. Any such term of assurance on a form supplied by the offeree must be




Separately signed by the offeree )so that the offeree can’t sneak in a term)

( If dealing with non-sale of goods, say “some statutes have a similar statute for form offers”




iv. When a contractor relies on a bid (offer) made by a subcontractor, the 



subcontractor cannot revoke (pre -contractual liability)

1. only in construction contracts where there is a chain of contracts (2+)

2. general contractor is stuck between subcontractor and employer - court




will recognize the middle party’s reliance on an offer 

3. subcontractor reasonably expected general contractor would rely on bid

a. subcontractor implies irrevocability

b. implied promise not to revoke

c. general contractor relies on promise not to revoke

d. promissory estoppel applies







i. general contractor needs time after bids are accepted to






review them






ii. NOT acceptance of sub’s offer if general uses sub’s bid 






in the general bid -> general must get the bid from the 






owner before he can accept sub’s bid



Exception to the rule that reliance on an offer is not recognized

v. Beginning performance on a unilateral contract



Restatement Second §45 – Option Contract Created by Part Performance or 


Tender

d. Mistakes (must clarify which type it is)


i. Mutual  both parties are mistaken




1.both parties make a mistake -  no mutual assent 





a. parties are assenting to something but it is not 





reality





b. Both parties are mistaken – EX: A coin dealer sold a dime for





$2K that both parties thought was valuable (it wasn’t) -> the buyer





goes to court and gets his money back -> both parties were 





mistaken on the same issue.



OR



2. a unilateral mistake is so obvious, the other party should have known 




(the mistake is so material it is treated as if both made a mistake – no K)

a. implied mutual mistake

b. if it’s just a small detail, the court will reform the K



ii. Unilateral = only one party is mistaken

1. cannot normally be excused

2. Exception: “equitable exception” = court pays extra attention to fairness and balances both sides





a. If enforced, it would be extremely unfair to the mistaken party





(material mistake)





-AND-





b. it would not be unfair to the non-mistaken party to excuse the





mistaken party




3. Elsinore Elementary v. Kastorff – unilateral mistake – equitable 




exception. -> Court balances both sides / heavy emphasis on fairness

a. Contractor forgot to include price of plumbing in his bid

b. Court decided that holding the contractor to the K would be unfair to him, while the school district expected to have plumbing installed and to pay for it -> contractor excused

V. Acceptance


A voluntary act by the offeree whereby he exercises the power conferred upon him by the 


offeror and creates the K 

a. Moment the offeror receives what he was seeking (promise/performance) parties are 


bound. Offeror can’t change his mind w/o incurring liability.


c. Acceptance must be communicated to the offeror. 



i. The offeror can give up the right to be notified or it can set the conditions of 



the acceptance



ii. Go to the end of the chain of communication. At what point does the person 



have the final word? This party is the OFFEREE. 

d. Acceptance of Bilateral Contracts


i. only way to accept is by a promise



ii. acceptance occurs the moment you receive the promise or conduct 



communicates the promise




1. EX: You offer to sell your  neighbor your car for $5K. He smiles, nods, 




and shakes your hand. -> A reasonable person would get the impression 




that he has accepted. 




2. EX: You make an offer to your builder to remodel your kitchen. The




next morning he shows up and starts knocking down walls. 




Conduct conveys the promise. 




3. White v. Corlites – builder doesn’t reply but bought materials and 




worked on the materials but NOT on the premises of the owner. (Owner




didn’t know what the builder was doing) -> no acceptance

If an offeror requests a return promise and the offeree (w/o making the promise) actually does what he was requested to do AND THE OFFEROR KNOWS there is a contract.





 e. UCC §2-206 – Offer and Acceptance in Formation of Contract 
[Bilateral]


(1) Unless otherwise ambiguously indicated by the language or circumstances:




(a) an offer to make a K shall be construed as inviting acceptance in any




manner and by any medium reasonable in the circumstances;




(b) an order or other offer to buy goods shall be construed as inviting 




acceptance either by a prompt promise to ship or by the prompt or current 




shipment of conforming or non-conforming goods, but such a shipment of 




non-conforming goods does not constitute an acceptance if the seller 




seasonably notifies the buyer that the shipment is offered only as an 




accommodation to the buyer.




Allows you to ship non-conforming goods that differ from what is 




requested. If you ship non-conforming goods w/in a reasonable amt. of 




time, the K is enforceable. 




-> If the buyer rejects the goods, the seller can CURE the defect w/in




a reasonable amt. of time BUT THERE’S STILL A CONTRACT. 





-> Seller can buy time by shipping non-conforming gods. The moment he 




ships he locks buyer into the K. 




BUT the K is NOT binding if the seller notifies the buyer that the shipment




is only an accommodation.  [it is a counteroffer] 





( ACCOMMODATION = COUNTEROFFER (not acceptance)



(2) Where the beginning of a requested performance is a reasonable mode of



acceptance an offeror who is not notified of acceptance within a reasonable time 



may treat the offer as having lapsed before acceptance. 



EX: buyer orders motorcycles and seller sends bicycles. The buyer is entitled to 



reject non-conforming goods (he can send them back – but there is still a K). 



Seller has a reasonable time to cure the defect / non-conformity 


f. UCC §2-601 – Buyer’s Rights on Improper Delivery


(1) “Perfect Tender Rule” – buyer can reject for any non-conformity. Offeror 


can try to use this as an excuse to get out of K. If buyer rejects order to get a 


better deal he can be caught for fraud. ( Rejection must be in good faith


(2) If the goods arrive and fail in any respect to conform to the K the buyer may:




(a) reject the whole




(b) accept the whole




(c) Accept any commercial unit or units and reject the rest



( When you reject for non-conformity you are not rejecting the contract. You



have to give seller reasonable time to perform K (to CURE)




HYPO: You own a store and order shipment for navy bicycles. Seller 




sends light blue. Any deviation from K terms is non-conforming but you




still have a K. The buyer can reject the light blue bikes and the seller is 




still bound to the original K, unless the bikes are an accommodation under




§2-206. 


g. Acceptance of Unilateral Contracts



i. only way to accept is by full performance 



ii. Restatement Second §54 – Acceptance by Performance, Necessity or



Notification to Offeror




(1) Notification of performance is not necessary unless the offeror requests 


it. 





(2) If an offeree who accepts by performance has reason to know that the




offeror will not learn of the acceptance with reasonable promptness and 




certainty, the contractual duty of the offeror isn’t accepted unless:

(a) the offeree exercises reasonable diligence to notify the otfferor; OR

(b) the offeror learns of the performance w/in reasonable time; OR

(c) the offer indicates that notification of acceptance is not required 




The contract is formed when performance is completed. 



ii. Restatement Second §45 – Option Contract Created by Part Performance 



or Tender (only for unilateral) 



[beginning performance on a unilateral K makes the offer irrevocable BUT



the offer isn’t accepted until full performance is given]




(1) Where an offer invites an offeree to accept by rendering a 




performance, an option contract (irrevocable) is created 




when the offeree tenders or begins the invited performance or tenders a




beginning of it. [offer is LOCKED in -> irrevocable] 





a. tenders performance or the beginning of it = making 





performance available 





b. EX: A says to B, “I will pay you $100 if you walk across





the Brooklyn Bridge. B walks across the bridge. 






i. Acceptance = when full performance is given (he crosses





the bridge)






ii. But the offer is irrevocable once he takes one step.






iii. if B just put his sneakers on – A could still revoke





[making preparation does not make an offer irrevocable – only 





starting performance does]   


Courts do not recognize reliance (promissory estoppel) on an offer EXCEPT for §45



iv. Firm Offers Under the Code ( §2-205 – Firm Offers




1. Offer by a merchant (offeree does NOT have to also be a merchant)

2. To buy or sell goods

3. Offer in signed writing

4. Offer will be held open for the time stated 

5. If time not specified, it will be held open for a reasonable time, -> 3 month limit

a. NY statute – no 3 month cap like §2-205

b. On a test -> if the fact pattern is outside §2-205 say that if you are in a state with a similar statute these would be the requirements

6. Any such term of assurance on a form supplied by the offeree must be




Separately signed by the offeree )so that the offeree can’t sneak in a term)


g. Silence Is NOT Acceptance



i. Exceptions – Restatement Second §69 – Acceptance by Silence



1. Where offeree takes the benefit with reasonable opportunity to 



reject them and reason to know that they were offered with the 




expectation of compensation. 





a. EX: sender mistakenly sends 50 refrigerators to recipient. He 





took them and put them in his warehouse and refused to pay. 




[sender can sue for restitution / unjust enrichment]




2. Offeror has given the offeree reason to understand that assent may be 




given by silence or inaction in remaining silent or inactive the offeree 



INTENDS to accept. 





a. hard to prove




3. Where, because of previous dealings it is reasonable that the offeree 




should notify the offeror if he does not intend to accept. 





a. EX: silence in your previous 5 dealings would lead the seller to





believe that silence is also acceptance in the 6th. 


h. Termination of the Power of Acceptance (ways in which an offer can be 
destroyed)


i. After a party has made an offer conferring on another the power of acceptance it



can terminate:




1. Lapse of an offer ( an offer self-destructs after a reasonable period of 




time if no time is specified





a. offer made during a conversation lapses when the convo is over




2. Revocation – must be communicated to the offeree 





a. the moment of communication is the revocation





b. if the offeree learns that the offeror is less than 100% sure about 





being bound and communicates that to the offeree (or a reputable 




3rd party communicates to the offeree) [Dickenson v. Dodds]






i. Revocation of general offers (advertisements) must be 






displayed in the same manner as the original offer. 






[EX: government awards for fugitives]




3. Death or incapacity of the offeror




a. offers don’t survive death -> need mutual assent




4. Rejection (counteroffer) – destroys the offer – must be communicated


i. The Mailbox Rule (bilateral contracts)


i. An acceptance is effective when it is dispatched if it is sent by a reasonable 



method

1. at least as rapid and as secure as the method used to send the offer





a. EX: offer sent by certified mail, acceptance sent by regular mail






-> still acceptance but mailbox rule doesn’t apply 






(acceptance will then be effective up receipt)



ii. Special Situations



1. If offeree changes his mind and sends both an acceptance and a 




rejection -> 2 rules:





a. Acceptance sent 1st, rejection sent later = Mailbox Rule applies 




UNLESS 1.) the rejection arrives first and 2.) is relied upon











b. Rejection sent 1st = Mailbox Rule doesn’t apply -> whatever 





arrives first is going to be effective 



iii. When Mailbox Rule Does NOT Apply: 
1. Option Contracts -> acceptance is not effective until received by offeror

2. Irrevocable Offer -> acceptance is not effective until received by offeror. WHY? Fairness to the offeror. 





a. EX: Offer is irrevocable until Nov. 1. Oct. 31 offeree mails





acceptance and it arrives Nov.2. Offer expired Nov. 1.


j. UCC §2-207 – Additional Terms in Acceptance of Confirmation 


i. UCC §2-207 abolishes the Mirror Image Rule and allows a contract to be 



formed even if acceptance changes terms of the offer only for sale of goods
1. Mirror Image Rule = the acceptance has to mirror the offer or it is a 




counter offer 



(1) A definite and seasonable expression of acceptance or a written confirmation



which is went within a reasonable time operates as an acceptance even though it 



states terms additional to or different from those offered or agreed upon, unless


acceptance is expressly made conditional on assent to the additional or different 



terms. 




i. If there is a 2-207 counteroffer, DO NOT PROCEED to sub 2.




There are 4 possibilities:

1. the offeror can accept the 2-207 counteroffer

2. the offeree can reject the 2-207 counteroffer

3. the buyer remains silent and the counteroffer lapses

4. performance under 2-207 (3) 

(proceed to sub 2 only if there is no sub 1 counteroffer -> only if there’s no 2-207 counteroffer)



(2) The additional terms are to be construed as proposals for addition to the 



contract. Between merchants such terms become part of the contract unless:

(if both parties are merchants, the terms become part of the K but they can be pushed out again if the following are satisfied: )

(a) the offer expressly limits acceptance to the terms of the offer

(b) the offeree’s terms materially alter the terms; or
(c) notification of objection to them has already been given or is given




wihin a reasonable time after notice of them is received

(sub 3 does not ALWAYS apply to a 2-207 counteroffer, but iti ONLY applies to a 2-207 counteroffer)



(3) Conduct by both parties which recognizes the existence of a contract is


sufficient to establish a contract for sale although the writings of the parties do not



otherwise establish a contract. In such case the terms of the particular contract 



consist of those terms on which the writings of the parties agree, together with 



any supplementary terms incorporated under any other provisions of this Act. 

(if performance creates the contract, the terms the parties don’t agree on get knocked out)

( Don’t jump to §2-207 too quickly -> make sure:

· you are dealing with the sale of goods

· you have a definite offer

· once you have an offer, that the offeree has changed the terms of the offer

( Applies ONLY to sale of goods where the terms of an acceptance do not match the terms of the offer

( Knock Out Doctrine  = court keeps the terms that the parties agree on and drop out all others. 



Gap fillers are used to fill in any gaps [when there is a 2-207 counteroffer and under that 


Counteroffer there is conduct recognizing existence of a contract (sub 3)]



ii. Options:

1. Ignore differences

2. Knock Out Doctrine = conflicting terms knock each other out of the contract (resembles sub 3)

3. Offeree’s terms could be ignored and keep the offeror’s terms

4. Treat the different terms as if they are additional -> go into sub 2





a. are the parties both merchants? YES -> so the terms go in 





unless they get knocked out by a, b, or c 






i. so there’s still a contract but the terms do not come in

VI. Pre-Contractual Liability 


a. Situations in which a party becomes obligated to another party before they reach a 


formal contract (and they may never reach a formal contract)



i. Irrevocable Offers



ii. Promissory Estoppel – reliance on a gift promise



iii. Restitution – unjust enrichment  


b. In a construction situation, where you have a chain of at least 2 contracts, reliance 


by the general contractor on the subcontractor’s bid makes the offer irrevocable.



i. EX:  Drennan v. Star Paving – exception to the rule that reliance is not 



recognized on an offer. 




1. sub made an error on bid and could not revoke it once the general 




included it in his bid and submitted it to the owner. 



2. General is not bound to accept the sub’s contract. Generals must rely on subs to



lock them into a contract but subs do not rely on generals -> prepare many bids. 


c. Channel Home Centers v. Grossman


i. Owner wanted letter of intent from Channel to obtain financing (consideration)


and Channel aggress to sign if owner will remove the property from the market 



and negotiate the lease to completion. Owner agrees but finds new tenant anyway. 




1. Always an implied duty to perform in good faith but there is no implied




duty to negotiate in good faith.




2. If there is consideration there CANNOT be promissory estoppel. 




(promissory estoppel is a substitute for consideration)



3. Since there is a contract ( court gives expectation damages for breach. 

VII. Definiteness 

If courts believe that parties intended to contract, they will do whatever they can to get 


rid of indefiniteness -> will try to enforce it. 


a. Courts think it is enough if the agreement provides the means for 
making its terms sufficiently definite. 



i. Toys Inc. v. Burlington – lease renewal provided for the minimum rental shall 



be renegotiated at the prevailing rate within the mall.

1. this option term was NOT too indefinite ->  new rental to be based upon prevailing rate within the mall -> definite enough


ii. If the parties intend to be bound – common law courts will set a reasonable 



price (like UCC §2-305)

b. The course of prior dealing and course of performance can cure indefiniteness.


c. Trade usage can help with indefiniteness.



i. EX: Seagram – Seagram contracted that they would find a substitute in another 



acceptable location. Lee backed out -> court used the trade custom in the liquor 



distributorship industry / formula for measuring the profitiability in liquor 



distributorships -> terms were definite enough


d. A party who has performed under an agreement that is unenforceable for 


indefiniteness is entitled to restitution. 


e. UCC Gap Fillers – can cure indefiniteness  [implied in law] 


apply only to sale of goods but there are non-sale of good situations where they can be 


applied -> EX: Oglebay – used to determine the leading rate of shippers



i. Don’t agree on price (open term) ? Reasonable price at time of delivery


ii. Delivery time left out? Delivery within a reasonable time. 



iii. Payment terms left out? It’s due at time and place of delivery.



iv. Assortment of goods not stated? Buyer can choose assortment



EXCEPTION: Quantity must always be stated. Failure to state will terminate K.

VIII. Statute of Frauds

a. Common law – each state has enacted a statute that has a list of the types of contract that need to be in writing to be enforced. 



i. If it is supposed to be in writing and it is not, it will not be enforced. -> but if 



someone has partially performed they can get restitution. 


b. Purpose:



i. prevents fraud by making sure certain things are in writing. 


c. A contract is not enforceable from day 1 if it was supposed to be in writing but was 


oral. 


d. Categories that Most States Require to be in Writing:



i. Contract for the sale of an interest in real property (leases included)



ii. Promise that cannot be fully performed within a year of making the contract



iii. Suretyship – one person promises to pay the debt of another 



iv. Contract for the sale of goods of a price of $500 or more (UCC §2-201)


e. Reliance on Oral Contracts 



i. Courts are SPLIT over whether reliance on an oral contract estops the SOF 



defense.  


ii. Exception: part performance of a real property interest contract will 



validate an oral agreement


[ only exception to the general rule that reliance on an oral K is not reasonable]




1. Part performance – varies by state (i.e. changing topography)





a. real changes will generally satisfy all courts





b. ONLY APPLIES TO REAL PROPERTY





c. Johnson Farms v, McEnroe – taking possession of property 





pursuant to an oral contract, together with  making improvements 





OR paying a substantial part of the purchase price is generally 





Sufficient to avoid the bar of the Statute of Frauds. 

( When you deal with the Statute of Frauds and you have oral contracts that need to be in writing and somebody relies on the oral contract, COURTS ARE SPLIT about whether or not they will recognize reliance on the oral contract. 

  
( unjust enrichment is as an exception to SOF is much less common than reliance. 


f. One Year Provision


i. the standard is that it must only be possible to be performed within a year 




1. Does not apply to an agreement that is capable of performance within a




year, even if a longer period of performance is possible. 

a. EX: building the Empire State Building – it is unlikely it could 





be built in a year, but it may not be physically impossible so the K 





need not be in writing to be enforceable. 

b. EX: landscaper agrees to do landscaping for a company for the 





Next 5 years -> this has to be in writing




2. Employment Contracts -  do not have to be in writing if A agrees to 



work for a lifetime -> her lifetime could end within a year






a. court does not look to see if the lifetime does in fact end – as 





long as there’s a possibility that it will end





b. person who dies before performing a personal service K can





get out if it (i.e. painting a portrait)




3. COURTS ARE SPLIT ( whether being excused from a contract within 


a year is equivalent to performance within a year. 





a. Some courts say that being excused is equal to giving full 





performance (which can happen within a year)





b. Others courts say that getting excused is NOT thee same thing 





as fully performing (which is not within a year)





c. EX: Corporation B can be excused from a contract with A if B’s 





income goes below $2M in any one year, Could this even occur in





the first year? YES






i. Some courts say b/c B could be excused within a year, B






could fully perform in a year -> no need for writing






ii. Other courts say even though they could be excused, it’s






not the same as performing so it must be in writing. 

( Courts do not use hindsight to see if contract was performed within a year or not. 


g. Suretyship 



i. if all requirements are met = surety and MUST be in writing to be enforceable

 




ii. If ANY of the requirements are not met = no surety and doesn’t have to be in 



writing



iii. Suretyship promise may or may not be a contract 



iv. Requirements: (the parties = the surety, the creditor and the debtor)

1. Promise to pay the debt of another

2. The promise must be made directly to the creditor
3. Surety promises only to become secondarily liable  (only if the debtor does not pay the debt the surety will pay the debt – backup)

4. The Main Purpose Rule – the surety’s main purpose must not have been to benefit himself





a. If the surety’s main purpose is to benefit himself – then it is not 




a  suretyship 





b. Whether the promisor intended to become primarily liable for 





the debt, in effect making it his original obligation, rather than to 





become a surety for another.





c. whether there was consideration for the promise. 






i. EX: Friend owes money to Macy’s – you tell her that if 






she can’t pay the debt you will pay for it – this is NOT a 






suretyship since you didn’t make the promise directly to the 






creditors. 






ii. EX: You go to Macy’s and guarantee that your friend 






will not disaffirm the contract. This is NOT suretyship b/c 






you are not promising that you will be secondarily liable.






iii. EX: A wants to buy a tractor but cannot afford the price.






B went to the creditor and said that he would pay if A 






didn’t. – The main purpose of B was to borrow the tractor 






and use it most of the time – NOT suretyship. 







-> Since B made the oral promise and it was not a 







suretyship B had to pay. If it had been suretyship – 







it would have to be in writing and B would be







exempt from paying since it was only oral. 



v. Suretyship may or may not be given in exchange for consideration. 


h. UCC §2-201 – Formal Requirements; Statute of Frauds (makes 
oral K enforceable)


(1) …sale of goods for the PRICE (not value) of $500 or more is not enforceable 



unless in writing and signed by the person against whom enforcement is sought. 


A writing is not insufficient b/c it omits or incorrectly states a term agreed upon 


but the contract is not enforceable under this paragraph beyond the quantity of 


goods shown in such writing. 

( only the QUANTITY must be in writing -> must show a K for SALE between 


the parties



***One enforcing it has to sign, NOT one enforcing against***



( EX: Oral K for the sale of a computer for $600 and the buyer changes




her mind before the computer is delivered. She writes a letter to the seller




telling him that she has changed her mind and refuses to take delivery and 




claims the K is unenforceable under SOF.





( the writing that satisfies the SOF could be something more than





the original agreement.





(The buyer’s letter satisfies the requirement – only has to show





they had intent to be bound and the quantity.  



(2) Between merchants if within a reasonable time a writing in confirmation of 



the contract…is received and the party receiving it has reason to know if its 



contents the statute is satisfied UNLESS the party sends written notice of 



rejection to the confirmation within 10 days of its receipt. 




( EX: Manufacturer is selling 10 TV’s to Best Buy. They made an oral




agreement and seller wants to get out of the deal. Buyer had sent a written




memo to mfr. saying, “we are confirming we made the k with you for 10 




TVs, etc.”





( Signature Requirement – if the resisting party has signed then 





we will hold them to the K, but in this case the non-resisting party 





has signed a sufficient writing.





-> Here since the buyer signed an appropriate writing – the seller





seller will be held to the K UNLESS he objects within 10 days of 





receiving this memo. 



(3) A contract that does not satisfy sub 1 but is valid in other respects is 



enforceable




(a) If the goods are to be specifically manufactured for the buyer and are




not suitable for sale to others in the ordinary course of business and the 




seller has made a substantial beginning of their manufacture or




commitments for their procurement; OR





[reliance -> for custom made goods when the seller has begun 





work  =  an exception]




(b) if the party against whom enforcement is sought admits in court papers




or in a court that a contract for sale was made, but it is not enforceable



under this provision beyond the quantity of goods admitted; OR





[situation changes if someone admits he made the K -> courts





will enforce it after all]




(c) if payments has made for goods and accepted or goods have been 




received and accepted. 





[enforcing an oral K against either buyer or seller depending on 





which party is resisting. If seller – did seller receive and accept





payment? If buyer – did he receive goods and exercise control





over them? -( oral K is enforceable]



i. Estoppel and UCC §2-201




1. EX: Oral contract for sale of grain for $500+ was made and buyer relied 


on oral K by making contracts with others. Seller refused to sell the grain 




since it was only an oral contract and not enforceable under SOF.




a. Another group of courts reason that reliance should not





overcome the SOF b/c if we recognize reliance in SOF cases, it 





would destroy the underlying concept of the SOF.


i. Modification and the SOF



i. General Rule = if K is modified, look at the most recent addition to the K to ask 



whether it is under the SOF



ii. If a K that was required to be in writing is modified, the new K must also be in 



writing.



iii. If a K that needn’t be in writing is modified so that it would, as modified, fall



under the SOF, the new K must be in writing. 




EX: Original K is in writing and says that A must work for B for 6




months. The change is made orally to the K stating that A work for 18




months. ( The modified version must meet the SOF because 18 months 




is over a year and thus must be in writing, BUT



iv. Passing Through Theory ( Courts are SPLIT



[ way of enforcing contracts otherwise not enforceable ]




a. Oral addition gets incorporated into the earlier written K merging the 2



b. The first K can incorporate second K as long as there was an original 




written K. 

1. If original K was in writing

2. And you modify it with an oral K

3. The written qualities of the Original K carry forward into the oral K so that it is enforceable b/.c the original was in writing

IX: Policing the Bargain (preventing unfairness)

a. Reasons Courts Won’t Enforce Contracts


i. Illegality – illegal contracts aren’t enforceable 



ii. Capacity to contract – does somebody have the necessary status



iii. Mental incompentency



iv. Too intoxicated to understand what is going on?



v. Infancy 



vi. Unconsionability


b. Capacity


i. Policy = There is no mutual assent if a person lacks capacity to know what he is 

doing




1. Person is unable to comprehend consequences of proposed action




2. Person is unable to act in a reasonable manner


c. Infancy


i. Not the age of majority (every state has it’s own age)



ii. Within each state there can be majority ages for different purposes (driving, to



make a K, etc.)



iii. An infant who makes a contract is entitled to disaffirm it 

a. Must be within a reasonable time after reaching adulthood
b. Only the infant can disaffirm (the incapacitated one). never



the adult [not even after realizing he contracted with an infant]




c.     If the minor disaffirms, he has to give back only the fruits of the 




contract (what he has) but the adult has to give back ALL consideration. 




[minor can get restitution of payments already made but must return goods 



to the seller ( seller usually experiences loss] 




d. An infant CANNOT disaffirm a contract for necessities (i.e. food and 



clothing)





i. COURTS ARE SPLIT on whether shelter is a necessity



EX: Car dealer sells car to an infant. 




( Typically if the infant disaffirms, the dealer has to return all of money 




paid and the infant returns what is left of the car. 




BUT if the infant commits fraud – the dealer can get money damages.





( Damages = the difference between the value of the car returned





to him and the value of the car he sold. [in effect the dealer can





now get the full value of the car back]


d. Lack of Mental Capacity


iii. The only person who can bring an action to disaffirm is the person claiming



the mental incapacity of his agent.



iv. Unlike minors, the mentally disabled must return EVERYTHING in the K.


iii. Cognitive Test = older common law standard for mental incompetance




1.  Person has to be so affected as to render her wholly and absolutely 




incompetent to comprehend and understand the nature and consequences




of the transaction. [ HIGH standard ]



iv. Restatement Second §15 – “A person incurs only voidable contractual 



duties by entering into a transaction if by reason of mental illness or defect




(a) he is unable to understand in a reasonable manner the nature and 




consequences of the transaction, OR




(b) he is unable to act in a reasonable manner…and the other party has 




reason to know of his condition [behavioral test ( what NY uses]

( There is a distinction between being able to understand (cognitive test) and being able to control his or her behavior (Restatement). 


EX: Understanding that you shouldn’t drink, but not being able to control not taking a 


drink. 

( NY has these 2 tests so that a person who doesn’t satisfy the cognitive test might still satisfy the alternative test and be declared mentally incompetent. 

e. Intoxication


i. If person is so intoxicated he cannot understand the nature of the agreement



ii. Void from the beginning because there is no mutual assent



iii. K may be voidable due to intoxication:

1. Intoxicated person can’t comprehend nature of proposed action OR

2. Intoxicated person is unable to act in a reasonable manner 


f. Unique Situations


i. A person who had a contract and got excused from the contract and made a new 



promise (related to the original contract) not supported by new consideration - but



the court still says the contract is enforceable.




1. Infancy 



EX: X and Y have a contract and X is an infant. He disaffirms the contract 




and the court excuses X from the contract. Then X goes back (after he is 




the age of majority) to Y and says, “I will pay you anyway.” ( this is like 




a gift promise – there is no new consideration for this contract. 




[ this is enforceable ]




2.Statute of Limitations Expired 



EX: SOL expired so neither party X or Y has to perform and X says even 




Though I am not obligated to perform, I will perform anyway. ( Even 




Though Y didn’t give consideration for this promise, if Y wants to enforce 




This promise, he can. 

X. Unconscionability / Extreme Unfairness

[ exists in the Code and at common law ]

a. 2 Types:


i. Procedural – procedure of forming the K enough to shock the conscience of 


the court




( someone holds a gun to your head and forces you to sign




(  Great disparity in bargaining power




( Overreaching = duress / pre-existing duty rule




( i.e. one party did not speak English and did not have an interpreter


Think of procedural as more significant because it always stands alone --- relates to the 
very formation of the contract



ii. Substantive – substance / terms of the contract extremely unfair




( Discrepancy in price (i.e. a$300 freezer selling for $1400)

( All courts will allow procedural to stand on it’s own -> no requirement that there be substantive. Courts are SPLIT substantive:


some will recognize substantive alone


some will recognize substantive only if there’s procedural


b. UCC §2-302 – Unconscionable Contract or Clause 



(1) If the court as a matter of law finds the contract or any clause of the contract to 



have been unconscionable at the time it was made the court may refuse to 


enforce the contract, or it may enforce the remainder of the contract without 


the  unconscionable clause, or it may so limit the application of any 



unconscionable clause as to avoid any unconscionable result. 




( Court has the discretion to do any of those things (refuse to enforce the 




entire K, refuse to enforce the unconscionable term, modify the 




unconscionable term)




( Court can also change the terms of the contract




( No clear cut prescribed remedy in any unconscionability situation. 




a. Black Industries v. Bush – no unconscionability. The parties were 



businessmen dealing “at arm’s length” (means there’s no procedural 



unconscionability). Middlemen are a necessary function in our economy. 




b. Familiar rule is that relative values of the consideration in a contract 




between business men dealing at arm’s length without fraud will not affect




the validity of the contract. 




c. Even if there is substantive unconscionability – the court will not look at




relative values of consideration if there is no procedural unconscionability. 

( Any time K is found not to be enforceable look to see if restitution may be given. 


c. Overreaching : Conventional Controls


Duress and pre-existing duty rule come up in the same situations. If you see 



preexisting duty rule, ask yourself if there could be duress there. 

i. Duress – restraint or danger, either actually inflicted or impending, which is 



sufficient in severity or apprehension to overcome the mind of a person of 



ordinary firmness. 

1. There must be a threat or pressure strong enough to overcome the will 




of a reasonable person in the formation / bargaining process ( procedural 




unconscionability

2. A victim must also show that he offered reasonable resistance [varies under the circumstances]
3. If someone threatens to do what is his legal right ( NOT duress (no rule on this -> COURTS ARE SPLIT)





a. EX: Employer exacts a benefit on employee on threat of 





discharge when employee is terminable at will





b. EX: Employer says to an engineer, “Your new job is to take out 





the trash every day or I will fire you.” The employer has the legal 





right to fire him but STILL the courts would say this is duress. 



ii. Economic duress / business compulsion 




Demonstrated by Proof that:

a. Immediate possession of needful goods is threatened

b. The party threatened could not recover from another source






OR




c. One party to a K has threatened to breach by withholding goods 





unless the other party agrees to some further demand






1. Reasonable resistance requirements:







a. Whether there was a reasonable search for







alternative products and could not obtain goods 







from another source







b. Ordinary remedy for breach would be 







inadequate. 





d. Austin Instrument v. Loral -  duress and reasonable resistance. 





( Inability to obtain goods from another source (tried 10)





( Showing that ordinary remedy for breach was not adequate

( Party claiming duress must do so within a reasonable period of time.

( Must show the ordinary breach of contract remedies were not sufficient. ( Proof that immediate possession of something was essential. 



iii. Pre-Existing Duty Rule



Performance of a legal duty owed to a promisor which is neither doubtful or the 



subject of honest dispute is not consideration. 




1. NOT consideration to do something that you already have a legal 




obligation to do.




2. The pre-existing duty rule can spring from any legal obligation. ( Does




not have to be a contract, could be a statutory obligation.





a. EX: The exit to your apartment building is blocked by trash. The 





landlord tells you that if you pay him $50 he will clear the trash. 





You don’t pay and he sues in small claims court. Your defense





would be the pre-existing duty rule. Landlord had a pre-existing 





duty to clear the exits of trash. In making a contract with you, he 





gave you NO consideration to clear the exits because he already 





had a duty to do so. 





b. Alaska Packers -  No consideration in the second contract for 





more money because they promised only to do what they were 




obligated to do under the first K. ( Pre-existing duty rule.

3. Avoiding the Pre-existing Duty Rule: 

[even though you void the pre-existing duty rule doesn’t mean you can avoid duress] 





a. Both parties mutually agree to rescind the original contract 





(there will no longer be a pre-existing duty on the original K)






i. make a separate K of recission







a. Consideration = both sides giving up the benefits







they agreed to receive under the first contract & 







excuse each other from performing






ii. verbally agree on recission






iii. Both parties could destroy the K (i.e. tear the signatures






off)





b. Note that recission itself is a contract 





c. Watkins – contractor hit rock. Modification of a K involves a 





partial recission. ( Pre-existing duty rule doesn’t apply. 





[Minority view]





HYPO: Contract made, contract rescinded, new contract made. When 




original contract is rescinded there is no pre-existing duty rule on that K. 




( There are 3 separate contracts here since recission itself is a separate K. 




( There is consideration in recission since both parties are receiving the 




benefit from being excused from the first K and both are giving up the 




right to abide by the K. 


Majority View = You have to make a separate recission


Minority View  = making a new K impliedly rescinds the old one




4. UCC §2-209 – Modification, Recission and Waiver



[Abolishes the pre-existing duty rule ONLY for sale of goods]




(1) An agreement modifying a contract within this Article needs no





consideration to be binding. 






a. Comment to the code: “modifications made thereunder 






must meet the test of good faith imposed by thie act…and 






the extortion of a modification without good legitimate 






commercial reason is ineffective as a violation of the duty






of good faith.”


iv. Settlement Contracts


Can be affected by the pre-existing duty rule and by duress ( a settlement of a 



disputed claim



1. A settlement is a contract in itself. 

2. MUST concern a disputed claim










a. EX: Automobile collision situation. Each person claims a different 
amount of damage done. If there is a dispute and no price was agreed 


upon, settlement comes in (otherwise, the price is decided beforehand and


the pre-existing duty rule comes into effect)



i. consideration = one person receives $, the other isn’t sued




b. Must contain a disputed claim so there’s no underlying pre-existing 




duty, which would undermine the settlement K. 



3. The settlement must be fair



(First Restatement – need good faith and reasonable belief in the possible 


validity of the claim



( Second Restatement – Just need a good faith belief in the possible validity of 


the claim
( Courts are SPLIT about whether the settlement amount must fall within the disputed range or whether it can fall outside. 



4. Terminology



a. Accord: both parties have made an agreement




b. Executory Accord: no one has performed yet, but there has been an 




exchange of promises




c. Accord and Satisfaction: the terms of the contract are satisfied (payment




is made, etc.) 



5. Payment in Full = settlement claim with a large chance of duress




a. Disputed claim, no agreement on amount. You send a check for $3,500 




and a letter stating that if the dentist cashes the check he will have 




accepted your offer for a settlement agreement. 




b. Generally this is allowed. If the dentist doesn’t want this to count but 




needs the money, he may write “Cashed Under Protest” or “All Rights 




Reserved” when he cashes it. 





i. SOME courts say this will protect the dentist -> no acceptance





ii. Another group of courts says that since we encourage 





settlement, we won’t recognize that. 


6. Requirements for a Valid Settlement:




i. Settlement K must contain a disputed claim (unliquidated claim)





a. Liquidated damages are frozen ( fixed directly to the K





b. Kibler v Garrett – Kibler hired by farmer to harvest wheat. 





Contract price was “18 cents a bushel and perhaps more” – the





Work was doen and the farmer paid and the harvester wanted





more. 






i. This is a disputed claim since the exact amount was not






clear ( the parties could make a valid settlement if they






chose to do so. 





c. EX: Make a K with a dentist for better teeth. He tells you it will 





cost $10,000. He does the work and you try to renegotiate for 





$9,000. There is no disputed claim here so this type of settlement 





would not be valid [violates the pre-existing duty rule]


v. Concealment / Fraud and Misrepresentation


1. Fraud



a. Intention to deceive 




b. Deceit must concern a material part of the K



c. Aggrieved party needs to show justifiable reliance on the fraud or




misrepresentation



2. Remedies for Fraud (and intentional misrepresentation)




a. Aggrieved party can get money damages (not measured according to 




any particular formula) OR

c. Recission



3. Misrepresentation:




a. Intentional – overlaps with fraud ( requirements and remedies are the 




same




b. Unintentional – a person might deceive someone else unintentionally





i. Remedies = only recission (NO money damages)




c. Some people state their opinions [“puffing”] ( courts generally don’t 




recognize opinion as a ground for misrepresentation




i. EX: Seller says, “This is a great house to raise a family in.” This 





is an OPINION and not misrepresentation. 




d. Swinton v. Whittinsville Bank – house infested with termites. Buyer 



could not recover for fraud or intentional misrepresentation. Complete




silence (complete nondisclosure) is an exception to intentional




misrepresentation. 





i. COURTS ARE SPLIT on whether you can remain silent or not




ii. Some courts stat with the proposition that a latent defect known 





to the seller must be disclosed. 





iii. Someone who has spent money, time and effort to acquire 





professional knowledge shouldn’t have to give it away for free. 






EX: Engineer is selling a house in an area where oil has 






been discovered. The engineer, as a trained professional






can tell that no oil will be found on this land but he does 






NOT have to disclose this to the buyer. 




e. Kannavos v. Annino – multi family dwelling case.




( Either complete silence or full disclosure. No ½ way point. 




Bare non disclosure does NOT apply. (as it did in Swinton)





i. There is no duty to disclose BUT if you speak to a given point 




of information, (voluntarily or at the other’s request) you are 




bound to honestly and to divulge all material facts. 


d. Adhesion Contracts



i. A form contract that is widely used in a particular industry. ( “A standardized 



contract, which, imposed and drafted by the party of superior bargaining strength, 



relegate to the subscribing party only the opportunity to adhere to the contract or 



reject it. 



ii. Not automatically unconscionable. Fact that it’s an adhesion K counts in the 



balance when courts are assessing the facts.  [most likely procedural if any at all]

XII. Warranties

Article 2 of the UCC ( a promise to do something, just like a contract term 


[sale of goods]


a. Two Major Types:



i. Implied – UCC attempts to protect purchasers by automatically implying 2 



warranties into a K, even when there are no express warranties



1. Warranty of Merchantability




2. Warranty of Fitness for Purpose



ii. Express – written into the K (or expressly stated) ( no limit on what these can 



say


b. Implied


i. UCC §2-314 – Implied Warranty, Merchantability, Usage of Trade



[permits a seller of goods to exclude warrants – it’s legal to exclude or limit]




(1) A warranty that the goods shall be merchantable is implied in a 




contract for their sale if the seller is a merchant with respect to goods of 




that kind.  




(2) Goods to be merchantable must be at least such as:





(a) pass without objection in the trade under the contract 





description; AND





(b) In the case of fungible (interchangeable) goods, are of fair or




average quality; AND





(c) Are fit for the ordinary purposes for which such goods are used 





AND





(d) Run, within the variations permitted by the agreement, of even




kind, quality and quantity; AND





(e) are adequately contained, packaged and labeled as the 





agreement may require AND





(f) conform to the promises or affirmations made on the container





or label if any



ii. UCC §2-315 – Implied Warranty: Fitness for Particular Purpose




(1) Where the seller at the time of contracting has reason to know any 




particular purpose for which the goods are required and that the buyer is 




relying on the seller’s skill or judgment to select or furnish suitable goods,




there is unless excluded or modified under the next section an implied 




warranty that the goods shall be fit for such purpose. 





EX: A neighbor (not a merchant) sells a lawnmower to another 





neighbor to cut his difficult crab grass. Seller tells his neighbor that 





it’s a good mower and it should cut the crab grass well. ( creates





an implied warranty. 



iii. UCC §2-316 – Exclusion or Modification of Warranties



[excludes the above automatically implied warranties]



(2) To exclude implied warranties language (oral or written) must mention 


merchantability and any writing must be conspicuous. 





( exclusion of the warranty of fitness must be in writing and 





conspicuous 




(3) Notwithstanding (2) – all implied warranties are excluded:





(a)  by expressions like “as is” or other language that calls the 




buyer’s attention to the exclusion of warranties. 






i. EX: “Limits ALL implied warranties”






ii. EX: “No warranties extend beyond description on face 





hereof”





(b) When the buyer has examined the goods or refuses to examine 





the goods, there is no implied warranty with regard to defects that 




would have been discovered by examination.





(c) May be excluded or modified by course of dealing or course of 





performance or usage of trade. 





( If there is a conflict between an express warranty 





(merchantability) and a limitation or exclusion of that warranty 




(i.e. “no claim after 10 days”) that CANNOT be reconciled the 




express warranty will prevail. 

( In a conflict between express warranty and disclaimer warranty, express warranty prevails. 



HYPO: Yarn made into sweaters and washed. Yarn changed color. In an attempt 



to exclude warranties, yarn maker said “no claim for any defects will be allowed 



after the wool has been processed including washing.” ( Limits the warranty.  



Other part of the K said, “this is good merchantable yarn.” ( express warranty



of merchantability. 



Yarn wasn’t merchantable b/c it didn’t hold it’s color ( breach. Remedy may be 



had as provided in:



iv.  UCC §2-719 – Contractual Modification or Limitation of Remedy


[provides for remedy if exclusive or limited  remedies fail]




( helps one side get remedy when it seems improbable




( An express warranty will prevail
XIII. Illegality


a. Courts will not enforce illegal contracts



i. Why not? (generally related to the public good)




1. Do not want to help people achieve illegal goals




2. Want to deter people from making illegal contracts




3. Want to maintain public respect for the courts




4. Do not want to use public funds for illegal purposes


b. Sources of Illegal Contracts


i. Statute states that it is illegal




 1. EX: It’s illegal to place bets standing on sidewalk in Times Square. 



ii. If illegality is closely related to the K, the court will hold that the K is illegal




1. Bovard v. American Horse – The K was illegal. The business was 



closely related to a statute that makes the possession, transfer, and use of 



marijuana unlawful. ( court will not enforce a K for the sale of a business 


that manufactures and sells bongs, etc.




2. Courts look at remoteness of illegal activity to K. 

( The courts in general analyze contracts to see if anyone is holding a benefit that should be corrected by restitution. NOT SO with an illegal contract. ( Courts don’t step in to grant restitution. Just leave the parties where they find them. 


d. EXCEPTIONS


Once courts refuse to enforce an illegal K they normally wont give restitution UNLESS:



i. in pari delicto = equally at fault. 



If the parties are non in pari delicto (not equally at fault) ( one is less at fault



than the other, then that party can SOMETIMES get restitution. 




1. EX: A gives B jewelry to bribe consul for visas to escape the German 




army and B steals it. A can recover against B even though B claims it was




an illegal contract. 


ii. In locus poenitentiae –a person repents before the illegal purpose is achieved 



and tries to prevent the illegality. 




1. EX: B was illegally playing dice and made a K. He changed his mind 




before the dice were thrown and said he wanted to opt out. Dice were 




thrown anyway and he lost. He sued ( court believed he had repented and 




let him have his money back. 


e. Clean Hands (not illegality but ethics)



i. Applies if someone asks for an equitable remedy (specific performance) ( the 



court can use its discretion whether or not to grant it



ii. Factors:



1. Proof that money damages are not adequate 




2. Whether party seeking specific performance behaved unethically in the




past (usually with regards to the same transaction)





[if they have acted immorally in the past the court may not enforce





the K.] 




3. “He who comes into equity must come with clean hands” ( He who 




seeks equity must do equity. 



iii. Result =  Courts won’t enforce the K and won’t give restitution

( DO NOT CONFUSE WITH ILLEGALITY (although the result can be the same)

XIV. Non-Competition Covenants


a. Public Policy involved ( covenants (promises) not to compete



1. No one should be deprived of the right to earn a living



2. Freedom to contract  [the 2 conflict]


b. Interests Considered
1. Employer’s interest (no greater than is required for protection of employer)

2. Employee’s interest (does not impose undue hardship)

3. Public’s interest  (not too injurious to the public)


c. Standard = Reasonableness [different from anything else we have looked at]

1. Is the time duration reasonable?

2. Is the geographical extent (distance) reasonable?

3. Is the subject matter reasonable? 


**All 3 have to be reasonable to be enforced. Courts may re-write the terms to make 
them reasonable. ***




EX: Hopper v. Animal Clinic – Court said the scope and geographic 




Limitation were reasonable, but the time duration should be reduced.


d. Modification 


COURTS ARE SPLIT!




a. some courts say the court has NO power to modify and should enforce 




the clause as written or reject it all together.

b. Other courts say there is a power to modify. -> SPLIT here too





i. Minority of courts use: Blue Pencil Rule – can omit certain parts 





but cannot change the order of words or the punctuation. If the 





remainder is grammatically correct ( OK






1. if not, then you mus not enforce the clause at all





ii. Other courts say modify what you want. 

( Majority allows you to re-write the non-competition covenant.  Of that majority a minority uses the blue pencil rule. 

( Minority has an all or nothing approach ( if can’t enforce as written wont’ enforce at all.  

Cognitive Test is the traditional test, but on exam apply both rules to the person





COURTS ARE SPLIT


ON


RESCISSION





SPLIT 


IN


COURTS
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