I. NY Const. Art. VI §12: created constitutional surrogate’s court

A. Jurisdiction over property of infants (-18)

B. Legislature may grant additional jurisdiction to Surrogate’s Court

1. In addition to guardianship proceedings, surrogate has jurisdiction over adoptions

2. Common trust funds: like mutual funds but it is where property is deposited with a bank

3. NY has a procedure to appoint somebody to become the conservator or committee to handle the affairs of a person under disability

a) Conservator: supposed to represent property, but allowed to represent property AND person (medical choices, etc.)

4. Article 81 of Mental Hygiene Law: eliminates conservators

a) If someone is under a disability and person is proceeding in surrogates court and no other court has appointed a new guardian, then surrogates court has jurisdiction

5. NY does not have many inter vivos trusts for estate planning

a) Mostly tax reasons: give away assets during your lifetime by way of revocable trusts or irrevocable trusts

(1) Surrogates court has jurisdiction over revocable and irrevocable trusts because it has to do with the affairs of a decedent (constitution gives surrogate jurisdiction over the affairs of a decedent)

(a) Appellate courts have always given limited jurisdiction to surrogates court

b) Legislature gave jurisdiction to surrogates over all inter vivos trusts of living and deceased people

C. Matter of Figgione: Surrogate now has all jurisdiction over any matter that involves the affairs of the estate

II. SCPA

A. Article 1

1. Surrogate’s court follows more the federal rules rather than the CPLR (more liberal)

2. If it is not named in SCPA, then CPLR controls

3. Surrogate’s court is allowed to promulgate rules and regulations (must be in conformity with the statute)

4. Definitions

a) Acknowledgment: must say that filing is truthful

b) Testate: have will, have executor handle estate

c) Intestate: no will, administrator handles estate

d) Administrator CTA: executor does not work out, someone steps in to handle estate

e) Administrator DEM: administrator dies or cannot complete administration (sometimes something needs to be administered in NY with out-of-state estates) – rare

f) Beneficiary: someone who gets assets from estate

g) Bequest / Legacy: giving personal property

h) Devise: giving real property

i) Corporate trustee: corporate fiduciary who will be executor (usually a bank)

j) Creditor: one who has a claim against estate

k) Distributee: someone who shared estate with decedent

l) Domicile: chief residence (for minors: where parents / guardians live)

m) Domiciliary: where you actually reside

n) Grantor: one who leaves assets through an instrument other than a will

o) Infant: under 18

p) “May”: discretionary

q) “Shall”: must

r) Petition = summons

s) Objection = complaint

t) Property: anything that is the subject of ownership

u) Contestor: one who challenges the probate of estate

v) Objector: one who objects to the accounting of estate

w) Respondent = (
x) Trusts

(1) Testamentary trust: trust created by will

(2) Lifetime trust: set up during lifetime (can be revocable or irrevocable)

(3) Surrogate’s court has jurisdiction over both

y) Codicil: amendment to a will (creates standing to one who would otherwise have standing to contest will)

B. Article 2: Jurisdiction & Powers

1. §201: surrogate’s court is a constitutional court of limited jurisdiction (over legal and equity matters)

a) Unless legislature gives it, surrogate does not have power over disputes between living people

b) Gives certain jurisdiction that the court did not have under the constitution

c) Ways to get personal jurisdiction:

(1) Get party to submit to jurisdiction of surrogate

(2) Serve party with citation

(3) Long-arm statute (broader than CPLR): in rem

d) Quasi-legislate: through caselaw, court creates policy (equity)

2. §202: legislature may go beyond SCPA, but if any procedural issue is left out, surrogate may make up a procedure

a) If you bring action under wrong §§ of SCPA, but surrogate still has jurisdiction, court can convert wrong proceeding into correct proceeding

3. §203: surrogate gets jurisdiction by:

a) Pleadings: must state SCPA §§ ( if valid ( SMJ

b) Personal / attorney appearance, waiver (submission to jurisdiction), file pleading, citation (PJ)

c) All proceedings in surrogate court are special (if you have jurisdiction over parties in one proceeding, must still get it in another proceeding with same parties

4. §204: surrogate jurisdiction presumed: you cannot collaterally challenge it

5. §205: domicilliaries: can only have one domicile

a) Surrogate has jurisdiction over domicilliaries statewide

b) Proceeding should take place in county of death, etc.

(1) If in another county, must be sent to correct county

6. §206: non-domicilliaries: all surrogates have jurisdiction over all non-domicilliaries but it still must be sent to right county

7. §207: lifetime trusts: must transfer to county that first got trust

8. §209: enumerates powers given to surrogates (non-exclusive list):

a) General jurisdiction

b) Can initialize instead of signing

c) Court can transfer related issues from supreme to surrogate

d) Surrogate determines matters dealing with decedent’s estate or any claims against estate

(1) “Or as between themselves”: can deal with matters between living people

e) Can settle accounts through a common trust fund

f) Jurisdiction over lifetime trusts

g) Supervise administration of charities

h) Dismiss proceedings petitioner did not pursue diligently

i) Finish up predecessor’s business

j) Once you have jurisdiction, you can do anything supreme court can do

9. §210: easier to get jurisdiction in surrogate court (not worry about a nexus)

10. §211: in case surrogate court does not have jurisdiction, it can rely on supreme court jurisdiction

11. §212: citations: party must go to court, court issues process, attorney serves

C. Article 3: Proceedings, Pleadings, & Process

1. §301: statute of limitations

a) As soon as you start proceeding, SoL begins to run

b) Must serve citation within 120 days

c) Different than supreme: SoL begins after serve parties

2. §302: pleadings

a) 4 types of pleadings

(1) Petition

(2) Answer

(3) Objection (probate / accounting)

(4) Account

b) Can also file CPLR pleading in surrogate’s court

3. §303: must verify every pleading

4. §304: content of petition: use forms (only miscellaneous proceedings may not have a form)

5. §305: process is returned to court where it was issued

6. §306: citation

a) Says who the petitioner is, what relief is sought, who necessary parties are

b) Not returnable more than 4 months after date of issuance

7. §307: service of process

a) Family will usually consent to probate

b) Only needed where there is a disagreement or there is a disabled person (infant / incompetent)

c) Methods

(1) Giving process to someone (or by mail)

(2) Court order

(3) Publication: must appear in paper for 4 weeks

8. §308: return of citation

a) In NY: no sooner than 10 days before return date

b) Out of NY: 20 days

c) Out of US: 30 days

d) Publication: 28 days after first publication

e) Fiduciary must designate a clerk to receive process if party cannot be served (same schedule)

9. §309: when service is complete, return time limits start running

10. §310: interested party may serve process

11. §311: court can accept process for a disable person

12. §312: supplemental citation

13. §313: court can make up method of giving notice as long as it goes along with due process

14. §314: proof of service (affidavit; necessary party can waive this)

15. §315: virtual representation

a) Parents can represent kids

b) If court sees problem, can appoint guardian to represent kids

c) Horizontal virtual representation only granted if will provides

d) Virtual representation if both parties have same interest

e) Those with remainder interest can be represented by those with income interest (not in accounting proceeding)

f) Can also be used for informal proceedings (settlements)

16. §316: when there is no beneficiary, $$ goes to state (escheat)

D. Article 4: Representation

1. §401: conservators / committees

a) Committee / conservator: guardian under MHL 81

b) 4 ways to appear:

(1) File pleading / response

(2) Waiver (must include copy of will but not accounting)

(3) Have attorney file appearance on your behalf

(4) Go to court

c) Attorneys: sometimes, court wants proof of authority of attorney to appear:

(1) When someone has not been served with process

(2) Discretionary

(3) Attorney appears for domiciliary

d) Attorneys must appear for corporation

2. §402: people under disability (infants, incompetents)

a) Can appear through their representative (guardian under Article 81)

b) Guardian of property may appear for infants (must submit proof that there is no conflict of interest) ( if court is not satisfied, can appoint guardian

3. §403: guardians ad litem (“GAL”)

a) Ward over 18 or someone with ward’s interest can recommend GAL

(1) Requires submission of proof of adequacy of representation of person nominating and nominee

(2) Court usually makes the appointment

b) Virtual representation does away with the need for these

c) Intestate: no need for GAL

d) Testamentary assets less than 50M: no need for GAL

4. §404: qualifications for GAL

a) Attorney

b) Consent to act

5. §405: compensation for GAL

a) Each party pays own attorneys’ fees

b) GAL paid from estate (in accounting proceeding: can be directed to be paid by other than estate ( must show good cause)

6. §406: disabled person bound by the proceedings involving GAL

7. §407: indigents

E. Article 5: Trials & Hearings

1. §501: transfer consolidation and severance

a) Transfer: sending matters from another court to surrogate

b) Matter of Suchoff

(1) Supreme can transfer matter to surrogate without surrogates approval as long as it deals with affairs of decedent

(2) Agreement that supreme would get advice of surrogate whether to send matter over

(3) First go to surrogate, bring motion, say there is a matter pending in supreme and that it should be sent to surrogate, surrogate agrees and tells supreme to send it over, supreme always sends it over

2. §502: trial by jury

a) Must demand trial by jury, cannot rely on other side

b) Party may withdraw demand for trial by jury without consent of other party

c) If court has doubt on any issue, the court will reserve judgment

3. §503: jury trial proceedings (usually for probate)

a) 4 issues

(1) Due execution (burden: proponent)

(a) When executed by attorney, presumed all requirements are fulfilled; burden on contestant to show there is no due execution

(2) Testamentary capacity (burden: proponent)

(a) Presumption that all of us are competent (lesser capacity than needed for K)

(i) Know executing will

(ii) Know extent of estate

(iii) Know natural object of distribution

(3) Fraud (burden: contestant)

(4) Undue influence (burden: contestant)

b) Proponent opens and closes

c) 3-2 Rule: when you are examining parties to determine if you have a right to contest will on the four issues, we will let you examine for three years prior to execution and two years after date of death (whichever is sooner), not let you start out by asking about things from years ago, because that is remote, only pertinent if you can demonstrate that something happened within the 3-2 period

4. §505: trial by the court

a) Rarely judge will rule from bench (have 60 days to decide)

5. §506: references to hear and report (help judges make decision)

a) Outside reference: appoint outside attorneys as a referee

(1) Not with probate or jury trials

b) Inside reference: law secretary (minor matters)

(1) Must get attorneys consent

6. §507: testimony of witnesses

a) If law assistant or attorney must leave county to get testimony, the person who takes the testimony may testify

7. §508: practice and procedure of taking testimony (follow CPLR)

8. §509: effect of uncontroverted allegations of fact ( accepted

9. §510: pretrial conference

a) Supreme: if you have a conference before a judge, judge can confer with parties separately (only with parties consent)

b) Surrogate: surrogate can confer with parties separately without consent to see if he can work out a settlement

F. Article 6: Orders & Decrees of Surrogate’s Court

1. §601: no “judgments” in surrogates court

a) Orders: intermediary determination

b) Decree: final determination

2. §602: once surrogate decrees party must turn over assets, presumed that there are assets sufficient to pay the court order (pay or be held in contempt)

3. §603: transcript of decree or court order

a) Converts decree or order into a judgment

b) File decree or order with county clerk, now can enforce it as a supreme court judgment

4. §604 (rare): demand for satisfaction document

5. §605: to enforce decree, must first convert it into a judgment

6. §606 & §607: enforcement of orders and decrees

G. Article 7: Letters of Administration

1. §701: only the surrogate can issue or rescind a letter

2. §702: issuance of limited letters

a) When you go to administrate a will, you usually get full and complete letters (which stay with the court)

b) Sometimes need limited letters:

(1) Cannot get bond, want to limit cost of bond

(2) Eliminate bond altogether

(3) Conflict between estate and administrator

c) Court can appoint a limited administrator to do what the executor should have done

3. §703: letters issued by court is evidence of the authority you have to do what you must do (you get a certificate that lasts for 6 months)

a) Reason: NY has “solemn probate” (leave it to parties to deal with payment, sales, etc.)

4. §704: priority among different letters

a) Until issue is resolved, court that first issued letters controls

5. §705: once letters are issued, statute tolls

6. §706: multiple fiduciaries

7. §707: eligibility to receive letters

a) Eligible: natural persons and corporations

b) Ineligible: infants and incompetents (felons, persons who do not possess the qualifications to be a fiduciary)

(1) Ineligibility is in the court’s discretion

8. §708: qualifications of fiduciaries

a) Designate court clerk to receive process

b) Post bond if necessary

9. §709: lifetime trust

10. §710: objections that require bond

a) Unless specified in will, no nominated executor need file bond (everyone else must file bond unless will says not to)

11. §711: suspension, modification, or revocation letters for disqualification or misconduct

a) Court should suspend ( have hearing ( then decide

(1) Not revoke unless there is a hearing

(2) Do not revoke letters (wishes of testator important)

b) Reasons for suspension

(1) Change of address without notifying court (moving property out of state)

(2) Substance abuse

(3) Guardianship

(4) Inter vivos trust

12. §713: proceedings as a matter of right

a) Court “entertains” proceedings: then decides who needs to be cited

(1) If there is a contest, have a hearing

(2) If everyone agrees, court writes a decision

13. §714: no other court can suspend or modify letters

a) Supreme court has concurrent jurisdiction with surrogate, but, appointing someone a fiduciary is only for surrogate

14. §715: no one is forced to be a fiduciary

a) Once it is accepted, need court approval to get out (need a good reason)

15. §716: if there is a controversy, court hears and determines to suspend, modify, etc.

16. §719: not need to serve fiduciary with process for suspension

17. §722: court can remove fiduciary and direct him to turn over the assets

18. §723: copy of letter within 10 days

19. §724: article 7 not apply to lifetime trusts

20. §725: getting inventories to court (tax proceedings)

H. Article 8: court can direct objects to be deposited without access

I. Article 9: Temporary Administrator (“TA”)

1. §901: court may appoint TA if testator is absent

2. §902: any party interested in estate may petition for this

3. §903: TA can do anything but distribute assets (need court approval for that)

a) Court may limit powers of TA

4. §905: what can people do

a) TA can defend / maintain a proceeding

b) Claimant can claim against TA without waiting for an accounting

5. §906: payment of claim

6. §907: family members can allow TA to pay expenses

7. §908: can account after 7 months

8. §911: declaration of death and absent statute

a) Recommended waiting period: 3 years

b) Testator cannot go after distributed assets if he returns (after 5 years with 1 year of administration)

J. Article 10: Intestate Administration

1. §1001: letters of administration

2. §1002: can petition for letters of administration

3. §1003: persons who must be cited are those who have a prior or equal right to letters under §1001

a) Since not making determination of shares of estate, court can dispense service

b) Pending probate proceedings: can petition for appointment of administrator (creditor may do this)

c) Not serve everyone who has an interest in estate

4. §1004: proceedings upon return of process

5. §1005: notice upon application

a) Only ones who get cited or who you must get waivers from are people who have prior or equal right

b) People with lesser rights get notice

c) Courts will usually not give letters until you comply with §1005

d) Notice by mail

(1) Decedent died

(2) Petition for letters

(3) List of distributees

6. §1006: failure to qualify

a) Anyone with interest can ask court to note a default of someone who should receive letters and treat them like they renounced their appointment and appoint someone else

7. §1007: administration de bonis non (goods not delivered)

a) Administrator’s function ceases (dies, etc.), can appoint administrator d/b/n to pick up administration

K. Article 13: Settlement of small estates without court administration

1. NY has formal probate procedure

2. Two parts (§1301 - §1309 and §1310 - §1311)

a) Part One

(1) Small administration: under $20,000

(2) Do not have to go to Article 10, Article 13 is an abbreviated version

(a) Not apply to real property

(b) Not authorize an administrator to bring a wrongful death, etc. action

(3) Exempt property: provided for in EPTL 5-3.1 for purposes of providing to family members

(a) $76,000: maximum (do not need Article 13 to do it)

(4) Used to be limited to close relatives, but today more broad

b) Part Two

(1) Payment of debts without administration

L. Article 14: Probate Proceedings

1. §1401: when someone is holding back a will

a) If you are entitled to it, you can bring proceedings to get it

b) Serve respondent, asking why they have not given will (crime to hold back a will)

2. §1402: who can offer will for probate

a) Anyone with interest in probating will

b) Court can direct probate on its own

3. §1403: process

a) All distributees must be served

b) Executor is usually proponent

c) Anyone adversely affected by probate

d) Anyone not adversely affected who have interest in other wills of testator

e) Applies to vertical representation

4. §1404: witnesses are used when someone wants to know whether to contest a will or not (interrorum clause)

5. §1405: when court may dispense with witness testimony

a) Death or incompetence

b) Absence from state and can get testimony

c) Attesting witness forgets

d) All witnesses are dead or incompetent (can use written testimony)

e) Ancient document: must prove 20 years or older

6. §1406: proof of will by affidavit of attesting witness

a) Signatory of will cannot notarize it

7. §1407: ways to prove lost or destroyed will

a) Establish will was not revoked

b) Must prove by two attesting witnesses

c) Must prove all provisions of will by 2 credible witnesses or prove the will is true and complete

8. §1408: probate not allowed unless court is satisfied

9. §1409: notice of probate (must serve and give proof of service)

10. §1410: who may file objections

a) Distributees

b) Adversely affected

c) Mentioned in earlier will

d) Mentioned in will on file with court

11. §1411: citation must be served on objecting parties

12. §1412: preliminary letters testamentary (used to speed up probate)

13. §1413: revocation of letters when will is offered for probate

14. §1414: when letters may be issued

15. §1415: issuance of supplemental letters when disability disappears

16. §1416: exclusion of renouncing or executor failing to qualify

17. §1417: renunciation by nominated executor, court can make individual come back in

18. §1419: Should not bring a construction proceeding unless it is ripe

19. §1420: construction proceeding

a) Should ask for a construction in an accounting proceeding

b) Fiduciary: present issue and stay neutral

20. §1421: right of election

21. §1423: if you cannot find original will, a copy can be used

22. §1424: foreign wills treated like ancient documents

M. Article 17: Guardians & Custodians

1. §1701: power of court

a) Full jurisdiction over person and property of youngster in guardianship proceedings

2. §1702: jurisdiction

a) County where child is domiciled or has so joined immediately before the action

3. §1703: appointing a regular guardian

a) Person who is in the best interest of youngster or if old enough the person youngster picks

b) Court will appoint a public administrator only when there is no one else

c) Not appoint if there is a proceeding pending in supreme court (divorce)

4. §1704: petition for appointment: must tell why court should appoint individual

5. §1705: proceedings are ambulatory (can always change it)

a) Who must be served

(1) Parent or parents,

(2) Infant’s spouse,

(3) If in state of NY

(4) Grandparents, if within county

(5) Court is not required to make sure of the service of citation

(6) Person with custody of kid

(7) If kid is over 14, kid must be served

b) Must have a supreme court ruling of abandonment or else must have hearing in surrogates court on abandonment

6. §1707: decree to appoint guardian

a) Guardian is a fiduciary: required to adhere to new prudent investor rule

(1) Bonds: not usually filed for guardianships

(a) Purposes for bond

(i) Make sure they do not take $$

(ii) Make sure they invest wisely

(2) Joint control (substitute for bond)

(a) Joint control: guardian and court-appointed bank (most guardianship accounts) ( same purposes as bond

7. §1709: appointment of guardians by other courts

a) Can appoint, then sent to surrogate, who issues letters

8. §1710: will and deeds containing appointment to be proved

9. §1711: qualification or renunciation by will or deeds

10. §1712: appointment of successor fiduciary (rare)

11. §1713: administration of infant’s property

a) Funds belong to infant

b) Should be prudently invested (prudent investor rule)

c) Responsibility of parent to provide for the support of their kids until age 21

d) Maintenance order: court works out a budget with guardian

e) Youngsters over 14 can question guardianship proceeding

12. §1714: power to manage during minority property vested in infant

a) Set up a donee of the power during minority: $$ is vested in kid, but the power to use it is held back until either 18 or 21 (choice)

b) Will is silent: under guardianships (bond, joint control, etc.)

(1) You have power to say the kid gets it, held by the (usually) executor, who can invest it and who does not have to account for it annually

c) Divorce/custody (hostile): parent with custody will execute will and provide by appointment and provide for a custodial guardian in event of death

13. §1715: authority of guardian to sell, lease, exchange or mortgage (usually need court approval)

14. §1716, §1717, §1718 (rare): ancillary guardianship

15. §1719: guardian need not file an annual accounting

16. §1720: affidavit must be annexed to accounting

17. §1721: annual examination of guardian’s accounts by guardianship clerk (can appoint guardian ad litem to review account)

18. §1724: surrogate has jurisdiction over custodial proceedings

19. §1725 (rare): temporary guardianship by adoptive parent prior to adoption

20. §1726 (rare): standby guardians (response to AIDS crisis)

21. §1727: termination of guardianship proceedings

a) If -10M, pay to person with custody of kid, close account

N. Article 17-A

1. §1750: guardianship of mentally retarded persons & §1750-a: guardianship of developmentally disabled persons

a) No age limit protection

b) Not a substitute for Article 81

c) Infirmity had to be in place prior to the age 22 (except trauma)

d) Ambulatory provisions: can undo it

e) Requires a hearing to confirm guardianship

f) Guardianship lasts for the duration of the person’s full age once appointed

2. §1760: corporate guardianship

3. §1761: Article 17 not limited by Article 17-A

O. Article 18: Claims, Payment of Debts and Funeral Expenses

1. §1801: notice to creditors (REPEALED)

2. §1802: effect of failure to present claim (must do it within 7 months)

3. §1803: form and verification of claims; service of notice (no time restriction)

4. §1804: contingent or unliquidated claims

a) You must hold back assets to cover these claims (cannot close out estate with these claims pending)

b) Criteria for creating a reserve

(1) Whether the accounting by the fiduciary was commenced at a reasonable period of time

(2) Whether insurance carrier was willing to pay full amount for coverage and whether that was reasonable under circumstances

(3) Reasonable expectation to get more than the insurance company

(4) Dealing with dependents?

(5) Likelihood of recovering from the beneficiaries

(6) ( acted diligently in prosecuting the action?

(7) What is the potential recovery regarding the overall estate?

c) Will not keep reserve forever

5. §1805: determination of claims by fiduciaries against the estate

a) Dead man’s statute: fiduciary must have independent proof

6. §1806: allowance or rejection of claims

a) Once a notice of claim in writing has been produced to them, they can allow in whole or in part a claim

b) If not allow within 90 days, it is presumed rejected

7. §1808: effect of rejection of claim

a) Can ask to have a hearing just on the determination of the validity of the claim

8. §1809: can have a hearing to determine validity and enforcement of claims

9. §1810: upon rejection, claimant can move within 60 days of rejection of claim or they are stuck in surrogates court

10. §1811: payment of debts and funeral expenses (funeral first)

11. §1812: leave to issue execution against decedent’s real property

a) If you get judgment, you must go to surrogate in order to levy that judgment to ensure the order of priority

12. §1813 (rare): proceeding for the approval of a claim or a compromise of claim against estate

13. §1814: Article 18 not apply to trusts (not true: where else?)

P. Article 19: real property

Q. Article 20: Proceeding to open a safe deposit box

R. Article 21: Miscellaneous Proceedings

1. §2101: general

a) Follow §202 proceeding jurisdiction

b) Not entitled to as a matter of right, it must be entertained

(1) Court must take certain proceedings (probate, adoption, etc.), others are at its discretion

(2) Deemed “entertained” if court does nothing in 15 days

c) Court has jurisdiction until it resolves the issue

d) Who must be served: depends on relief you are seeking

e) Court then makes determination on the papers or on a hearing or trial

2. §2102: proceedings against the fiduciary

a) Examination of fiduciary by petitioner about what is happening with estate (quasi-hearing), must be held in courthouse and supervised by a law assistant

b) Can proceed against fiduciary for:

(1) EPTL 5-3.1: exempt property

(2) Funeral expenses

(3) Creditors

(4) Residuary beneficiaries

(5) Argument between two fiduciaries

(6) Payment of interest upon general legacies

3. §2103: discovery proceedings

a) Dead man’s statute not apply

b) No waiver or opening door if brought up at quasi-hearing

4. §2104: trial

5. §2105: proceeding to compel delivery of property by a fiduciary which is claimed by another or others

a) Dead man’s statute applies

6. §2106: compromise proceedings

a) Anything can be compromised (like a stipulation)

b) Virtual representation does not apply here

c) Court may only approve or disapprove compromise, not change its terms

7. §2107: fiduciary can ask for advice or direction by court on uncertain or complex issues (court will not give it if it would only be substituting their judgment for fiduciary’s)

8. §2108: proceeding by fiduciary for the continuation of a business

9. §2109: assets paid into court and how to get them out (CPLR 2601 – 2608)

10. §2110: compensation of attorneys

a) Criteria

(1) What is standing of the attorney with the bar?

(2) Size of estate

(3) Complexity of problems

(4) Results

(5) Hours (least important)

b) Disbursements

11. §2111: ex parte application for advance payment of fees of an attorney-fiduciary or guardian ad litem

12. §2112: compensation for people acting under power of attorney

a) Most are relatives and do not want compensation

13. §2113: probate of heirship (“to prove heirship”)

14. §2114: compensation of corporate trustee

15. §2115: review of costs of delegation by trustee

a) Prudent investor rule

III. Wrongful Death Proceedings

A. Who can recover?

1. Distributees who suffered a pecuniary loss (4-1.1)

B. Allocation

1. Children: 21 – age at date of death = how many years of support they are entitled to

2. Add up spouse and kids to determine how much they can recover

C. Attorney’s fees

IV. Accounting

A. Recording the acts of the fiduciary with respect to the property under their control

B. Not accountable for assets that pass by an operation of law (Totten trusts)

C. Only have to account for those things in the decedent’s name that you have to transfer (cash, stocks, bank accounts, personal items, insurance payable to estate, accrued interest, etc.)

D. Income is different in estate practice than in normal accounting

1. Interest that is due to the decedent as of date of death for accounting purposes of the fiduciary is not income for accountability

E. Fiduciary is not chargeable with non-probate assets or real property (unless fiduciary must sell it because it is passable under §4-1.1)

F. Account is broken down into principal and income

1. Schedules for each

a) Income: obtained after death

b) Principal: income during life, etc.

G. Fiduciary is entitled to statutory commissions

1. If an attorney: also allowed to receive fees

2. Rule: If there is not disclosure to the client, attorney can get full legal fees but commission will be reduced to ½

a) Must disclose in writing that anybody can be a fiduciary, unless otherwise agreed, attorney can get full commission and unless otherwise agreed, full fees

3. Commissions: ½ for receiving and ½ for paying out

H. Trustees’ Accounts

1. If the trust has been running for 10 years, then the court will entertain an accounting proceeding

I. Unknowns

1. Usually only happens in NYC

2. Paid into court, then sent to Albany (individuals must go to Comptroller and get it)

